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The President's Page 


Ross L. Malone 


Law Day, U.S.A., in Retrospect...The Regional Conferences on World 


Peace Through Law 


Law Day, U.S.A., 
in Retrospect 

The second celebration of Law Day, 
U.S.A., which occurred on May 1, 
1959, was a tremendous success. It 
exceeded all of our expectations. The 
1,400 state and local bar associations 
throughout the United States joined in 
what undoubtedly was the greatest 
single coordinated effort of the legal 
profession in the history of the country 
in making possible the success of the 
observance. 

The participation of the press, radio, 
television and other media of public 
information was a major factor in the 
success of the celebration, as was the 
cooperation of our schools and educa- 
tional institutions. I am happy to ac- 
knowledge the debt of gratitude owed 
by the American Bar Association to all 
of them. I particularly want to ac- 
knowledge the fine assistance which we 
received from the American Heritage 
Foundation. 

The observances ranged from a mes- 
sage from the President of the United 
States, a national broadcast by Judge 
Learned Hand and addresses by the 
Attorney General and Justices of the 


Supreme Court of the United States, to 


the dedication of a plaque to com- 
memorate the location of Mark Twain’s 
father’s law office in Hannibal, Mis- 
souri. They included television and 
radio broadcasts, literally thousands of 
addresses by lawyers to school assem- 
blies. bar groups and civic clubs, spe- 
cial courtroom ceremonies and every 
other type of observance which the 
ingenuity of the profession could pro- 
Vide. In Illinois there were over fifty 
Law Day poster boards spread through- 


out the state. In Dallas, Texas, lawyers 
taught the classes in civics and govern- 
ment in the high schools on Law Day. 


All of these activities were designed 
to contribute to an increased under- 
standing and appreciation of the place 
of law in our lives and the importance 
of our system of justice as an institu- 
tion of government. Indications are 
that no less than 30,000 individual 
events occurred throughout the United 
States in celebration of Law Day. I 
doubt that there is any other such day, 
commemorated nationally, which has 
had a greater impact upon the Ameri- 
can people. 

During the last eight months, I have 
talked to many, many people, ranging 
from the President of the United States, 
the presidents of national television 
networks and national publishers, down 
to men on the street, about Law Day. 
I have been impressed by the enthusi- 
asm of all of them for the basic 
philosophy of Law Day and their very 
real interest in contributing to the 
effective observance of the occasion. 


It would not have been surprising if 
some of the people to whom I talked 
had been under the misconception that 
on May 1 we were celebrating “Law- 
yers’ Day” rather than Law Day. I 
encountered no such misapprehension. 
It is a great tribute to the legal pro- 
fession that the perversion which might 
result in such misapprehension has not 
occurred. Should the profession ever 
undertake to appropriate Law Day to 
its own use and benefit, it will have be- 
come “Lawyers’ Day” and will have 
lost its significance so far as the coun- 
try at large is concerned. I am con- 
fident that will not occur. 













The Regional Conferences on 
World Peace Through Law 


One of the objectives for this Asso- 
ciation year which I announced on 
taking office, was a “second step” to- 
ward world peace through law. Our 
objective was to translate the inspired 
crusade conducted by my predecessor 
in office, Charles S. Rhyne, into Asso- 
ciation action designed to make prog- 
ress toward this great objective. 

To that end, I recommended the 
creation of a Special Committee on 
World Peace Through Law. 
that the 
sponsor regional conferences of law- 
yers throughout the United States to 
be devoted to discussion of practical 
means of accomplishing our objective 
of making law an effective substitute 
for force in international affairs. 
Through such conferences, we hoped 
to take advantage of the intellectual 
resources of our profession in formu- 
lating a program which we could rec- 
ommend to the Bar and to the public. 

As Chairman of the Special Commit- 
tee, Mr. Rhyne has directed its pro- 
gram with the energy, enthusiasm and 
success which has typified all of his 
activities in the Association. Regional 
conferences were sponsored by the 
Committee during the month of April 
in Boston, Charlotte, San Francisco, 
Chicago and Dallas. All of the confer- 
ences were successful. Press coverage 
was particularly gratifying. 

At the conclusion of the final re- 
gional conference in Dallas, Mr. Rhyne 
released a comprehensive statement 

(Continued on page 587) 
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association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar to each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 
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Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 
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Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
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Manuscripts for the Journal 
® The Journat is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
ucluding footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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VITAL SERVICE 
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Jewelry from Estates 











GLOBE 
MERCHANDISE 
TRADING CORP. 


Opens the door to 


Unlimited Prospective Jewelry Buyers 


throughout the world! 


The services of the Globe Merchandise Trading Corporation can make the world your market 
to quickly dispose of jewelry from estates. 

To sell—diamonds or other jewelry at the right price—it is all a matter of bringing 
together the right buyer and the right product. 

The service now being offered by the Globe Merchandise Trading Corporation brings 
together buyers and sellers of jewelry, no matter where they are located. The Globe 

Merchandise Trading Corporation will find a buyer for your diamonds or other jewelry 
that cannot be réadily sold through your normal channels or we will 

find, at any time, the exact items you are seeking at a fair market price. 





There is never a possibility of loss as all merchandise is fully insured 

while in transit or in our possession. 

A new folder containing detailed information on the Globe Merchandise Trading 
Corporation—who we are—how we operate—and how you 

can benefit—has been sent out. If you have not received your copy 

write us today. It will be sent to you by return mail. 


For Complete Information Write 
GLOBE MERCHANDISE TRADING CORPORATION , 


Division of William Levine and Company 
29 East Madison Street « Chicago 2, illinois 
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It’s EASY 








to Stay on Top of New 


Labor Law Developments 





@ With Congress in a lawmaking mood, new “Labor-Man- 
agement Reform” legislation and Taft-Hartley revision could 


be just around the corner. 


for sound labor law guidance, you need complete facts and 


information covering proposals dealing with: 


NLRB jurisdictional standards and the “no-man’s 
land” problem 


Right of strikers to vote in NLRB elections 
Additional restrictions on secondary boycotts 


Permissible area of organizational and recognition 
picketing 


Pre-election union shop contracts in the building and 
construction industry 


Disclosure of internal union processes and financial 
operations 


“Sweetheart” dealings between employers and unions 
Regulation of union elections and trusteeships 
Criminal penalties for “shakedown” picketing 

Bill of rights for union members 


Investigative and enforcement powers of Secretary of 
Labor over labor-management dealings 


@ Now’s the time to equip yourself with the sound, 
impartial, practical answers a_ subscription for 
CCH’s LABOR LAW REPORTS provides. | It 
offers understandable, continuing guidance for 
every lawyer who must keep on top of federal and 
State labor relations and wage-hour controls, union- 
management negotiations, government contracts, 
and the like. 


Send for Your FREE Copy of "Weekly Labor Law Summary” 


A quick-reading separate 
feature ‘‘Weekly Labor Law 
Summary,’’ puts subscribers 
on top of new labor law de- 
velopments in a few easy-to- 
understand words. Included 
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COMMERCE, CLEARING: HOUSE, INC. 


PUBLISHERS CF TOPICAL LAW REPORTS 
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WASHINGTON 4 


NEW YORK 17 HICAGO. 46 
i. 425 13TH STREET N W 


420 Lexincr 225 W. PETERSON AvE 


So if your clients look to you 
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@ Swift, weekly “Reports” make sure you know 
about every federal and state change affecting the 
employer-employee relationship. They follow all 
important labor legislation right through to enact- 
ment or defeat; quickly report court decisions in 
labor cases, give you the holding and the reasons 
behind it; publish NLRB rules and regulations and 
its decisions in “complaint” and “representation” 
cases; and provide opinions and interpretations of 
Wage-Hour officials. Factual explanations tell what 
the new rules mean and how the changes fit into the 
existing labor law picture. 


@ Right away, without extra charge, you receive 
seven big “catch-up” Volumes that put today’s labor 
rules in focus. These Volumes bring together, ex- 
plain and organize the whole federal and state labor 
law story as it stands now: (1) labor relations; (2) 
wages and hours; (3) NLRB and court decisions; 
(4) welfare and pension plan reporting requirements 
and forms; and everything else you might need. 


hisccaiindienannicns ~-~--~-----------5 


COMMERCE CLEARING HOUSE, Inc. 
4025 W. Peterson Ave., Chicago 46, IIl. 


Rush our free copy of the current “Weekly Labor 
Law Summary.” Also send further details about 
LABOR LAW REPORTS. No obligation, of course. 
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Views of Our Readers 








=" Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the JOURNAL or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Public Defenders 
in Federal Courts 

Since my article, “The Problem of 
the Indigent Accused: Public Defend- 
ers in the Federal Courts,” published 
in your March issue (45 A.B.A.J. 272), 
was written before adjournment of the 
85th Congress, it did not contain any 
mention of the outcome of S. 3275. 
This bill did in fact pass the Senate, 
but it expired in the House Judiciary 
Committee when Congress adjourned. 
This represents the greatest progress 
yet made, since it was the first time 
that legislation to provide legal aid for 
defendants in the federal 
courts actually cleared one house of 
Congress. 


criminal 


The legislation has been reintroduced 
in the 86th Congress as H.R. 4609 and 
4185 and is now in committee. 

Davip Mars 


University of Connecticut 
Storrs, Connecticut 


A Little Explanation 
from Justice Musmanno 

I am humbly grateful for, and highly 
complimented by, your publication of 
the review of my book Verdict! by 
Mr. E. V. Buckley [45 A.B.A.J. 280, 
March, 1959.] I should like to offer 
an explanation with regard to two 
items appearing in the latter part of 
the review. (1) I always had the court 
reporter take down my speeches so that 
I could study them later, looking to- 
ward improvement, which probably 
never happened! (2) With regard to 
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the forty-two cases, I explain that they 
included, in addition to jury trials, 
divorce hearings, short equity proceed- 
ings, causes before magistrates and 
every type of controverted proceedings 
which stem from the voluminous busi- 
ness of a giant law firm. Thus, if there 
were only one such proceeding a week, 
forty-two would not be an excessive 
number, 
MIcHaeEL A, MusMANNO 


Supreme Court of Pennsylvania 
Pittsburgh, Pennsylvania 


He Doesn’t Want 
Regimentation of Lawyers 

After reading the recent pamphlet 
prepared for the American Bar Associ- 
ation by the Special Committee on 
Economics of Law Practice I make the 
following comments: 


Doctors make more money than law- 
yers. Dentists make more money than 
lawyers. Mean lawyers make more 
money than median lawyers. Solo prac- 
titioners who prosper are in the minor- 
ity. Small-town lawyers are the poorest 
paid. The legal profession is dwindling 
and its members are committing eco- 
nomic suicide. This in the face of a 
multiplying need for lawyers’ services 
in a nation that has multiplied in 
wealth and prosperity. 


This was caused by rugged indi- 
vidualism, failure to organize and co- 
operate, failure to emphasize and sell 
the need for standardized fees. Lay 
agencies such as banks, title companies, 
real estate brokers, accountants and 


insurance men abetted this mass suicide 
by doing things that lawyers used 
to do. 


It is proposed that we set up a 
Bureau of Legal Economics of the 
American Bar Association—BOLEO- 
ABA—and engage in operation check- 
up with phases (OCU I, OCU II, OCI 
III, OCU IV). 

BOLEOABA by the use of OCU I. 
etc., will abolish rugged individual- 
ism, form fee-setting collectives and 
enforce compliance. Sell those in au- 
thority on the need for standardized 
fees. Force all small town lawyers to 
move to the city. Compel all lawyers 
to combine in large firms and specialize 
under firm economic management and 
rigid regimentation of skills to elimi- 
nate waste motion and make more 
money. Prevent the public from hiring 
members of any other trade or pro- 
fession to do anything that lawyers 
ever did. These proposals are directed 
to the members of the only profession 
of the United States that: 


1. Has never sought or received any 
government aid in the education of its 
prospective members. 


2. Has always kept the rights of the 
individual first in mind. 

3. Has kept its own house in order. 
made its own rules and disciplined its 
own members without government aid 
or interference. 

4. Has never sought or received any 
government aid for its members or its 
professional societies. 


5. Has never forced any person or 
group to use its services. 
6. Has refused to advertise. 


7. Has held to the principle that 


money is not the sole aim of its 


members. 

8. Has managed to keep abreast of 
a changing world and a changing soci- 
ety to the extent that its members are 
now occupying approximately 50 per 
cent of the seats in our Congress by 
popular election. 

9. Has survived from antiquity the 
efforts of those who would regiment it. 

As a solo practitioner in a small 
town whose “mean” income adversely 
affects the economic statistics of the 
profession, I observe that: 

(Continued on page 540) 
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We must serve well to prosper 


We must prosper to serve well 


The function of the telephone busi- 
ness is to serve the public and serve 
it well. 


It works two ways. We must serve 
well to prosper. And just as surely 
we must prosper to serve well. 


This doesn’t mean for six months 





or a year or a couple of years but on 





a continuing basis. For the telephone 





business, more than almost any 





other, is a long-term business. Al- 





ways we must keep building ahead 





to handle the needs of the country. 





Those needs ate growing every 
day. Just the gain in population 
alone gives some idea of their size. 


By 1970 there will be 40,000,000 
more people in the United States. 
More and more communications 
service and services will be required 
by people, industry and defense. 


Such progress can come only if 
there-is reasonable freedom for busi- 
ness and the encouragement to go 
full steam ahead that comes from 
good earnings. The benefits are 
widespread. 


There is ever-increasing evidence 
that good earnings for the tele- 
phone company, with all that they 











BELL TELEPHONE SYSTEM 





= escate . 


UNDER THE SEAS AND INTO THE SKIES are two great advances in communications. 
Submarine cables enable you to telephone overseas as clearly as across town. Far up in 
outer space, U.S. satellites derive their radio voices from the Transistor, the mighty mite 
of electronics invented at Bell Laboratories. It’s through such pioneering that the Bell 
System keeps opening new fields to make your service ever broader and better. (Solid lines 
show present underseas cables. Heavy dotted line is new cable now being laid to Europe.) 


mean in research, jobs and purchas- 





ing, are an important factor in the 





over-all economy of the country as 





well as in the best interests of tele- 





phone users. 


If earnings are less than the needs 
of the task, and all energies and 
judgment must be devoted to meet- 
ing the pressing needs of the mo- 
ment, it becomes impossible to do 
the best job for everyone. 


There is, indeed, no basis for the 
idea that the sure way to low tele- 
phone rates is to keep the company’s 
earnings as low as possible. 


Such a philosophy, by limiting re- 
search, efficiencies and the econ- 
omies of long-term building, would 
lead almost precisely to the opposite 
result . . . poorer service at a higher 
price than you would otherwise have 
to pay. 
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world’s most advanced 
moderately priced 
DICTATING MACHINE 
featuring quick, fumbleproof 


MAGAZINE LOADING 
complete with your choice $ ) 1 Q 50 
of either dictating or 


transcribing accessories only 


plus tax 
Silla With just 5 simple controls 
to where comparable machines use 


Dictate! as many as 10...with quick, easy 

magazine loading where others 
fumble with old-fashioned hand thread- 
ing ... with crystal-clear voice reproduc- 
tion where others require nerve-racking 
concentration, the new Norelco ‘35’ makes 
it at least 50% simpler and more 
pleasant to give and take office dictation. 





Silt the Norelco 35's easy portabil- 
to ity (weighs only 8 Ibs.) and long 
Transcribe! dictating capacity (35 minutes 
on dual tracks of each reel) make 
it ideal for dictation at home, in your car, 
or while traveling...or for recording 
important information on-the-spot in court 
or client’s office. 





Try the Norelco ‘35’ in your own 
office and discover how much 
time it can save you in the prep- 
aration of briefs, correspond- 
ence, records, or other legal paperwork. 
Cail your nearest Norelco ‘35’ dealer 
today, or send coupon below for full infor- 
mation and a free demonstration. 


Simpler 





North American Philips Co., Inc. L-6 
Dictating Equipment Division 
0 Dufty Ave., Hicksville, L.1., N.Y. 
Gentlemen: 1 om interested in finding ovt what 
the new Norelco ‘35’ dictating machine can do 
. for me in my office. 
0 Kindly send additional literature. 
0 Please arrange for a free demonstration, 
without obligation. 


NAME_ 





FIRM 





ADDRESS. 





er | ee eee 











Seen eae qgeee ee ee ee we eoee en = 


540 American Bar Association Journal 


NEW YORK UNIVERSITY 


SCHOOL OF LAW 

AND 

UNIVERSITY PLACEMENT 
SERVICES 


Announce the appointment of 
MR. ALVIN L. GRANT 
as Director of the Placement 
Office of the School of Law 
(and Associate Director of 
University Placement). 

e 
Inquiries are invited regarding 
hiring June 1959 graduates now— 
your dividend—a trained 
jr. attorney for the busy fall 
season when your valuable time 
can least be spared for 
training new personnel. 

7 
Resumes of experienced alumni 
and current June graduates 
forwarded upon request. 


On campus interviewing facilities 
are at your disposal. Phone or 
write and reserve a date. 


40 WASHINGTON SQUARE SOUTH 
New York 3, N. Y. ¢ SPring 7-6360 








(Continued from page 538) 


1. The law is my chosen profession. 
I do not regret my choice. 

2. I chose my profession in part to 
escape regimentation. 

3. The easiest way to make the same 
money as a doctor is to be one. 

4. If I can’t make a living practicing 
law in an expanding economy it is my 
fault, and I should quit or starve with- 
out sniveling for aid. 

5. If I can’t keep business from go- 
ing to so-called lay agencies, perhaps 
it is because they do a better job 
than I. 

Let us remain an independent pro- 
fession, not a money-grubbing co- 
operative. 

Roy KILPATRICK 
Canyon City, Oregon 






Military Lawyers 
Need Equality Pay 


The attorney or Judge Advocate 
lieutenant who is considering the 
Armed Services as a profession would 
do well to take another look at his 
intended career in the light of action 
taken by the Department of Defense 
and his colleagues in Congress who 
failed to enact the much needed in- 
centive pay for lawyers, after enacting 
the same for doctors, dentists and 
veterinarians. It is inconceivable that 
a fellow attorney would not only refuse 
to aid members in his chosen field, but 
moreover would actively oppose much 
needed legislation that would benefit 
his profession as a whole. 

The average military attorney enters 
the service as a Judge Advocate lieu- 
tenant at the age of 25 with at least 
three years of professional training, 
i.e., law school plus accrued practice 
time. His “take-home” pay is about 
$259 per month for the first two years 
of his tour (assuming that he has not 
been a member of the Reserve). For 
pay purposes, he receives no compensa- 
tion for his professional training, other 
than starting as a first lieutenant in- 
stead of as a second lieutenant — a 
difference of some $8.00 per week. 

Considering another 25-year-old line 
officer who entered the service at the 
age of 21, and who during those years 
that the attorney was preparing him- 
self professionally, has achieved, or 
will soon achieve the rank of captain. 
This line officer with over four years 
in the service, takes home approxi- 
mately $415 per month. Under the 
present pay system, then, the Judge 
Advocate lieutenant is penalized at 
least $155 per month for completing 
law school and passing his state bar 
examination. 

We are all familiar with the poll 
conducted by the American Bar Asso- 
ciation during 1958 which shows that 
99.1 per cent of all Judge Advocate 
officers intend to leave the service at 
the end of their initial three-year tour 
and that 84 per cent are leaving be- 
cause of inadequate pay. Many other- 
wise highly qualified, competent and 
enthusiastic military advocates would 
undoubtedly remain and have so ex- 

(Continued on page 544) 
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REG. U. 8. PAT. OFF 


and 
DACRON 


REG US. PAT. OFF 


are 
trademarks, 


too! 


As his cap and pipe identify Sherlock Holmes, 
our trademarks identify the unique qualities 
and characteristics of two of our modern-liv- 
ing fibers. ‘Orlon’’* distinguishes our acrylic 
fiber; “‘Dacron’’*, our polyester fiber. As we 
use and protect these trademarks, they be- 
come more meaningful and valuable both to 
consumers and to the trade. 

For handy folders on proper use of the trade- 
marks ‘‘Orlon”’ and “‘Dacron’’, write Product 
Information, Textile Fibers Department, 
E. I. du Pont de Nemours & Co. (Inc.), 
Wilmington 98, Delaware. 


TEXTILE FIBERS DEPARTMENT 


REG. U.S. PAT. OFF. 


BETTER THINGS FOR BETTER LIVING .. . THROUGH CHEMISTRY 


*w ° 
we using these trademarks, always remember to: Distinguish“ Orlon” and “Dacron”— Capitalize, use quotes or italics, or otherwise distinguish by color, let- 
tr whe mI work, ete. Describe them—Use the phrase “Orlon” acrylic fiber (or “Dacron” polyester fiber) at least once in any text. Designate them—In a footnote 


‘xe designate “Orlon” as Du Pont's registered trademark for its acrylic fiber and “Dacron” as Du Pont's registered trademark for its polyester fiber. 
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The 
Most Important 
Business Decision 
of Your Life 


This is the name of a booklet. 

It has been an invaluable aid to lawyers 
in protecting the interests of their clients. 
It can help you, too. 


In simple language it describes the risks 

your client runs when he fails to protect 

his business against loss by death... 

the consequences he must face by not having 
a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 

Plan, this 10-page illustrated booklet is 

written to key men, partners, closed 
corporation stockholders and 

sole proprietors. 


We believe your clients will appreciate 
your thoughtfulness in bringing this booklet 
to their attention. The booklet will show 
them how a Prudential Representative can 
help protect their business. Clip the 
coupon below and we'll send you as many 
copies as you need, at no cost to you. 








CORPORATE 
FINANCIAL 
STUDIES 


Financial studies for management needs have been 
an important part of the work of our firm for many 
years. 





Dependable, resourceful analyses are offered by an 
experienced staff for planning, negotiation, litiga- 
tion, and new financing needs. 


We invite your inquiry concerning our services in 
these fields: 


© Over-all financial surveys and analyses 

© Fair basis of exchange planning 

® Section 102 studies 

e Stock option planning 

© New capital analyses 

@ Valuations of businesses, securities, and properties 


All reports are fully documented; recommenda- 
tions and conclusions are supported factually and 
analytically. Expert testimony is available on 
studies made. 


For full particulars, write E, R. Lamp, Dept. L 


STANDARD RESEARCH CONSULTANTS, INC. 


(Subsidiary of Standard & Poor's Corporation) 
345 Hudson Street New York 14, N. Y. 














The Prudential 


Insurance Company of America 
Newark, N. J. 


Please send copies of your booklet, ‘The 
Most Important Business Decision of Your Life” 
to me at this address: 


NAME 
ADDRESS 














CITY. 
STATE 














The Famed 


BELLI SEMINAR 


Fountainebleau Hotel 
Miami Beach 


Sunday, August 23, 1959 
8:30 a.m.— 10:00 p.m. 


Registration all day $5.00 


You are invited to send in a 
paper or quotations, to partici- 
pate or listen. Some of America’s 
outstanding trial lawyers and 
doctors will present proceedings. 


MELVIN M. BELLI, Moderator 
240 Stockton Street 


San Francisco 8, California 

















$42 American Bar Association Journal 




























nt 





x AMERICA'S LARGEST PRINTERS TO THE PROFESSIONS 
NOW SERVING LAWYERS FROM COAST TO COAST. 


. THE SAME HIGH QUALITY AT LOW PRICES ... ENJOYED BY 
THE DOCTORS OF AMERICA FOR OVER A QUARTER 
OF A CENTURY. 


> WHERE LIFE LONG CUSTOMERS BUY WITH CONFIDENCE 
BECAUSE SATISFACTION IS UNCONDITIONALLY 
GUARANTEED. 


‘Who's got the time... 


spent on that client's case? 


You can’t get paid for time and disbursements you overlooked... 


a pad of Time Slips can solve this problem completely! 





PROFESSIONAL PRINTING COMPANY, INC. 


106 
NEW HYDE PARK, N. Y. 


Gentlemen: 
Please send me samples of items checked at right and your 
latest catalogue. 


NAME 





ADDRESS 
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\ CITY STATE 
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[_] Announcements | 
[] Billheads | 
[_] Business Cards | 
[-] Case Capsule I 
[_] Correspondence Cards | 
[_] Envelopes 
[] Foolscap | 
[_] Legal Covers | 
[_] Legal Paper | 
[_] Letterheads I 
[_] Memorandum Slips | 
[-] Onion Skin | 
ae Petty Cash Vouchers i 
[] Receipt Slips | 
[_] Reply Envelopes | 
[_] Self-Sealing Envelopes ! 
[_] Telephone Message Slips | 
[] Time Slips | 
C] Utility Envelopes | 
[] Will Cover | 
[_] Will Envelope ! 
[] Will Paper 

4 


For other items — please write. 








—«, ee 
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OF 
BOND 








-ANYWHERE- 
WITHOUT DELAY 


S 







What type of bond do you require? 
Through ten thousand agents in 
towns of importance across the 
United States and Canada, 
U.S.F.&G. offers almost every type 
of bond ... to satisfy judgments 
and awards, to guarantee compliance 
with other court decrees, to qualify 
fiduciaries, to secure replacement of 
lost securities. In nearly every 
county seat you'll find a U.S.F.&G. 
agent with power to issue court and 
judicial bonds at a moment’s notice. 





United States Fidelity & Guaranty Company -« Baltimore 3, Md. 


Fidelity Insurance Company of Canada « Toronto 





(Continued from page 540) 


pressed their desire to remain in the 
service had they been placed on an 
equal footing with the above-recited 
professions. 


The services rendered by the military 
attorney are not only profound but, 
moreover, are absolutely vital to the 
successful functioning of the Armed 
Services. The Judge Advocate officer 
adjudicates substantial claims involving 
the United States, renders numerous 
forms of legal assistance to all members 
of the military, handles the complex 
questions of patents, procurement and 
civilian litigation, interprets and ex- 
plains the expanding field of inter- 
national law, advises his commander 
both in garrison and in the field, and 
finally, and most important, adminis- 
ters the Uniform Code of Military 
Justice. 


Ist Lt. Ricuarp H. BUECHNER 


24th Infantry Division 
A.P.O. 112 
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Combat Soldiers Deserve 
Preference on Military Pay 

The second paragraph of Mr. Brake’s 
letter in the April issue is typical of 
several which you have printed which 
assert or imply that the Association 
should use its influence to see that all 
law school graduates in the Armed 
Services are assigned primarily to legal 
duties, and when thus assigned are 
automatically commissioned. Your col- 
umns should show that this is directly 
contrary to the views of many com- 
petent lawyers with military experi- 
ence. The “dignity and respect” which 
Mr. Brake wants cannot be attained 
through military rank or a law school 
diploma or the efforts of the Associa- 
tion; it must be earned by his indi- 
vidual merits and tangible contribu- 
tions to the general welfare. Certainly 
if our profession wants to maintain its 
“dignity and respect” it must continue 
to furnish its full share of active com- 
batants—which in times like the pres- 
ent includes active training in all ranks. 

We need to face the brutal fact that 


the only way most of us can possibly 
stay alive is for some of us to take 
very serious physical risks, Certainly 
those who do take risks, whether law- 
yers or not, are entitled to much more 
from the Services than any officer 
soldier. Any lawyer in the service who 
has normal physique and personality 
should ordinarily seek more active 
duties because the chronic shortage of 
good troop leaders is so serious to the 
country and hence to the lawyer him- 
self as to outweigh any desire he might 
naturally have for a warm, dry desk. 
But if he either seeks or receives such 
safer duty, he should not complain if 
his pay and privileges do not equal 
those of a combat soldier, however un- 
educated that soldier may be. 

Comparisons with the varying treat- 
ment of other professions by the serv- 
ices are beside the point. Doctors and 
chaplains often come under fire in war. 
If the others do not, they deserve no 
advantage. 


Gorpon W. WINKS 
Chicago, Illinois 
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His Views Were 
Misreported in Review 

| request that this letter be published 
in an early issue of the JourNAL. It 
has to do with a review of my book, 
Foundations, Their Power and Influ- 
ence, appearing in the April issue, over 
the name of Louis P. Haller. 

Admittedly the book deals with a 
highly controversial subject, regarding 
which a reviewer is entitled to express 
strong views. However, I do not recog- 
nize the right of a reviewer to mis- 
report its contents or the expressed 
opinions of the author. 


This Mr. Haller has done and, be- 
cause he has done so in the major 
journal of the profession to which I 
have devoted thirty-nine years, I sug- 
gest that I am entitled to have the 
record corrected. 


Mr. Haller leaves the reader with 
the impression that these are my opin- 
ions: that foundations should confine 
themselves to works of the kind en- 
gaged in in the “good old days when 
charitable donations went to foreign 
missions and the worthy poor” (his 
words) ; that “foundations must avoid 
anything controversial” (his words) ; 
and that foundations should make no 
grants in support of causes which | 
(personally) do not happen to like. 


The falsity of such a representation 
of my opinions appears from the 
following quotations which I offer 
from the book: 


I do not propose that foundations 
should not support any social science 
research. I do propose that they should 
abandon almost all of the vastly ex- 
pensive, directed group-research pro- 
cedures which have been so character- 
istic of recent foundation operations 
and have been so ridiculed by even 
warm friends of the foundations. The 
individual social-science researcher 
should receive support for his own 
selected project. No group-research 
project ever produced an Einstein. No 
group social-science research has yet 
produced anything of monumental sig- 
nificance; but individual social scien- 
tists have produced, and ever will 
produce, much of great value to our 
society if permitted to go their own 
selected way [page 294]. 


* * * 
What is most important for the trus- 
tees of most of the major foundations 
to understand is that they have lent 
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000 


oo enjoy yourself after a long day in your office 
soothed by the sparkling blue water of your 


new patio. pool beside your own home - 


_ in just ten days you can enjoy this new dimension 
of modern indoor - outdoor living. . 


sd alsmeross) ice (ctctomaarelamentclmelmas(-milal-iaal-\ aeclas 


— just a few dollars a month 


_.. NATIONAL pools. . . made of specially prestressed 
concrete for a lifetime, trouble-free investment. . 
specified by architects and engineers for America’s 

finest country club, municipal, hotel and school pools... 


preferred by homeowners who want the very best. . . 





W NEHA Lc oa 
oe | NATIONAL POOL EQUIPMENT CO. 


\ SAME P.O. Box 1101, Indianapolis, Ind. 
4. 1 NATIO NAL t i I'm enclosing ae send me your} 
) A Ke Ye) re) L ‘ new swimming pool brochure. 
a ? £) 


lo 1 plan to install a swimming pool within | 
oo 
equipment co. 








| twelve months. | 
O ! am interested in a pool installation 

| franchise. 
j AME 
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is a subscriber today. 


subscriber). 


: 
: 
: 
| 


needed in his practice. Poor fellow! He was smothered under a 
mountain of paper. 


The other? Ah, well, some good friends told him about a new service for attorneys, 
The United States LAW WEEK—A National Survey of Current Law. They told him 
how LAW WEEK is edited for fast appraisal by busy readers. How it sifts the wheat 
from the chaff. How it isolates, summarizes, and analyzes precedent-setting court deci- 
sions, noteworthy federal agency rulings and regulations. How it saves time, reduces 
burdensome reading, liberates energies for more day-to-day problems. 


Our friend took a subscription. He liked what LAW WEEK did for him. And he 


Moral: The United States LAW WEEK is a boon to the busy attorney (ask any 


4 


BNA 


Che Bureau of National Affairs, Tnc., 1231 24th $t., Nh. W., Washington 7, D. ¢. 


.a fable for attorneys ~~--00cco0 


§ 
§ 


NCE UPON A TIME (1933 to be precise) there were two young § 
lawyers. Busy lawyers. Both dedicated to the proposition that a § 
good lawyer must keep informed of significant legal developments. § 
One tried to do the job for himself. Tried to extract from thousands § 
of court decisions, administrative rulings, and statutes the facts he § 





themselves to the virtual suppression 
of freedom of inquiry and freedom of 
expression in the social-science areas. 
There is no blinking the facts. The 
“liberal” academician has a relatively 
easy time, and the conservative a very 
difficult one, getting a grant from one 
of these organizations. 

... Were this situation reversed, were 
the foundations in question to favor 
conservatives and exclude “liberals”, 
the Americans for Democratic Action, 
the American Civil Liberties Union, 
the propaganda agencies of organized 
labor, the “liberal” press, the “liberal” 
publishing industry in general would 
speak up in no uncertain terms. These 
are silent now. 

As I have said earlier, this book is 
no plea to convert the “liberal” pre- 
ponderance within major foundations 
and their associated organizations into 
a “conservative” preponderance. It is 
a plea to foundation trustees to make 
certain that the organizations they 
manage operate with complete political 
-lisinterest. The privilege of tax exemp- 
tion is justified whenever a foundation 
confines itself to truly educational, 
scientific, or other non-political activi- 
ties. When it reaches clearly into 
politics, the tax exemption is not 
justified. There is a borderline, very 
difficult to delineate, of course, in 
which there is uncertainty. This un- 
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certainty does not necessarily mean 
that inquiries and action even in these 
border fields are inadvisable. But it 
suggests greater caution. It calls for 
wisdom. It calls for the perspicacity 
and willingness to avoid a hortatory 
and partisan advocacy of political 
goals and to stick to an objective 
presentation of facts, figures and ideas 
[page 296]. 


I shall not burden this letter with a 
detailed exposure of the gross mis- 
representation of my conclusions which 
Mr. Haller’s review contains. I believe 
the material above quoted from the 
book will indicate that I approached 
the problems of foundations with an 
objectivity which Mr. Haller himself 
seems to lack. 

Rene A. Word.-2a 


New York, New York 


Association Must Bear 
“Unhappy Responsibility” 

On March 15 the American Bar 
News published an excerpt from a 
letter written to me by President 
Malone. In that letter Mr. Malone took 
issue with my criticism of recent action 


by the American Bar Association on 
the report and recommendations of its 
Committee on Communist Tactics, 
Strategy and Objectives. In view of 
the publication of President Malone’s 
position I believe that the members of 
the Association are entitled to a fuller 
discussion of the opposition viewpoint. 

Mr. Malone maintains that the action 
of the House of Delegates in approving 
a number of recommendations calling 
upon Congress to overrule by legisla- 
tion certain decisions of the Supreme 
Court was a responsible expression of 
professional criticism. He further 
maintains that since the House of Dele- 
gates specifically disclaimed any inten- 
tion to censure or attack the Supreme 
Court, my statement condemning the 
Association for “maligning” the Su- 
preme Court was “wholly unjustified”. 


Let us examine the genesis of the 
recommendations which were approved 
by the House of Delegates. Those rec- 
ommendations came before the House 
as part of the report of its Committee 
on Communist Tactics, Strategy and 
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Objectives. The essence of that report 
is that Communism is a danger to the 
United States and that the Supreme 
Court is soft to Communists, has en- 
couraged Communist activity and has 
caused the paralysis of our internal 
security. 

Let me quote directly from the 
report: “Many cases have been de- 
cided in such a manner as to encourage 
and increase Communist activity in 
the United States...” The report goes 
on to say: “The paralysis of our in- 
ternal security grows largely from con- 
struction and interpretation centering 
around technicalities emanating from 
our judicial process...” 

Is this the temperate, reasoned, 
thoughtful approach to difficult prob- 
lems which we have a right to expect 
from a convention of lawyers? 

I think that it is not and I believe 
that Mr. Malone agrees with me. 
Several weeks ago he and I appeared 
over the CBS network on “The Lead- 
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ing Question”. I asked Mr. Malone 
whether he thought the report of the 
Committee represented a fair and justi- 
fiable criticism of the Court. Mr. 
Malone candidly replied that he would 
not have written the report that way. 
Aside from its tenor, the report is 
objectionable for several other reasons. 
First and most important, it is un- 
concerned with the preservation of 
individual liberties. Here and there 
lip service is paid to constitutional 
guarantees. But unfortunately the 
Committee on Communist Tactics, 
Strategy and Objectives, created to 
deal with the problems of Communism, 
did not allow its thinking to become 
confused with any real concern for the 
effect of its solutions on civil liberties. 
Secondly, the conclusion of the Com- 
mittee that the decisions of the Supreme 
Court in the twenty-four cases dis- 
cussed in the report have paralyzed our 
internal security is totally unsubstanti- 
ated. Taken either individually or to- 
gether, it is difficult to see how de- 
cisions like Pennsylvania v. Nelson, 


Watkins v. U. S., Gold v. U. S., Kent 
v. Dulles could destroy America from 
within. Rather, I feel that were it not 
for some of those decisions we might, 
in our search for complete security, 
have put ourselves well on the way to 
destroying ourselves. 

Mr. Malone argues, however, that 
the Association cannot be held re- 
sponsible for the report of its Commit- 
tee, since the action of the House of 
Delegates was only on the recommen- 
dations. While this distinction may 
have some relation to the niceties of 
Association procedures, it has none to 
the realities of the situation. The fact 
is that it is the report which provides 
the reasons for the recommendations. 
It is the report which reveals the level 
of deliberation which produced the 
recommendations. And it is the rhetoric 
of the report which characterizes the 
Association’s attitude in the public 
mind and in the press. I believe that 
the report is no more separable from 
the recommendations than are the roots 
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from the tree, and that the Association 
must accept the unhappy responsibility 
for both. 


EMANUEL CELLER 
House of Representatives 
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Comic Strip Defenders 
**Hit the Nail on the Head” 

My heartiest congratulations to Mr. 
William C. Harris, of the Tallahassee, 
Florida, Bar, and Mr. Joseph L. Stein- 
berg of the Hartford, Connecticut, Bar, 
on their comments [in the February 
issue, pages 118, 122] answering the 
letter referred to concerning the “Gaso- 
line Alley” comic strip. Briefly, I 
would say that they “hit the nail on 
the head”. 

Pat W. ARNEY 
Coeur d’Alene, Idaho 


He Agrees on 
the Right To Criticize 


As one who likes to see the wheat 
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separated from the chaff in contro- 
versial matters, I am greatly pleased 
by a recent editorial in which the 
JourRNAL (March, 1959) takes a defi- 
nite stand on “The Right To Criticize”, 
and thereby recognizes and approves 
as basic in our government the right 
to make honest criticism of judicial 
action. By this editorial the JouRNAL 
separates the wheat from the chaff in 
the present controversy over the Su- 
preme Court. The editorial reads in 
part as follows: 


Men who accept the responsibility 
of public office in this country incur 
the possibility of criticism and un- 
favorable reviews of their public and 
official actions. 


True. And, speaking generally, it 
follows that the greater the officer’s 
lack of experience and qualification for 
the office, the greater the criticism and 
unfavorable review he is likely to 
suffer. 

In the separation of wheat from 
chaff in this complicated controversy 


over the Supreme Court—a controversy 
in which all good citizens should be 
interested, nothing would accomplish 
more practical good at less expense 
than for the JOURNAL to distribute at 
a nominal charge reprints of this 
splendid editorial to bar associations 
and lawyers everywhere. My initial 
order is for a hundred copies. 
FrRaNcIs EMMETT WILLIAMS 

St. Louis, Missouri 


The Torre Case 
and Free Speech 

This letter is written in the belief 
that you may be interested in an 
expression of opinion from a layman 
concerning the much-publicized case 
of Judy Garland versus Marie Torre, 
involving, as it did, the question of 
freedom of speech and of the press. 
The court proceedings were under 
federal jurisdiction and evidently in- 
stituted in the Southern District of 
New York. Miss Torre was a radio 
and television columnist for The New 
York Herald Tribune. 

In a recent newspaper editorial 
appeared the following comment: “The 
first article of the Bill of Rights for- 
bids ‘abridging the freedom of speech, 
or of the press.’ ” The editor continues: 
“It cannot be explained too often that 
compelling journalists to disclose their 
sources does abridge that freedom to 
the extent that it imposes limitations 
upon the availability of information to 
which the people are entitled.” 

The editor seems to feel that the 
lower and appellate courts may have 
erred. He, however, begins with a fal- 
lacy contained in his implied defini- 
tion of “freedom of speech or of the 
press”. Freedom of speech or of the 
press does not mean freedom to engage 
in character assassination. Said the 
court: “Freedom of the press, precious 
and vital though it is to a free society. 
is not an absolute.” 

The editor professes to hold in high 
regard judicial decisions and decrees 
in relation to matters not affecting 
journalism; but when the courts, in 
the exercise of their vested functions, 
endeavor to protect the public from 
unwarranted attacks on _ individual 
reputation, in violation of the Ameri- 
can presumption of innocence, there 
is a cry hinting that it should not be so. 
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One may say, “This is my property, 
and with it I am free (or have the 
freedom) to do whatever I will.” If, 
however, he wills to do something 
which is a nuisance or a hazard to his 
neighbor—for instance, to create an 
unsanitary condition or a fire hazard— 
the neighbor also has a freedom, name- 
ly: the legal right to be protected from 
such treatment. Or, one may say, “This 
is my house, and I am free (or have 
the freedom) to construct it in the 
manner I choose.” If his plan of con- 
struction violates the building code, 
he will soon find that his claimed free- 
dom is not absolute; that the public 
also has a freedom, namely: the right 
to enforce what has been enacted into 
law as best serving the general welfare. 


The editor states that the appeals 
court sets one freedom against another. 
He would have been clearer had he 
said the court sets forth one freedom 
in its relation to another. Within the 
limitations of public policy and the 
principle to do justice to all, both 
freedoms are operative without con- 
flict. 

There are many people in our land 
who possess little of the world’s goods 
and who perhaps are underprivileged 
and limited in education, but who, 
nevertheless, prize above all this world 
can offer, their reputation. One may 
be robbed of his last cent, a bullet 
projected with murderous intent may 
inflict a physical wound, the very 
home in which one lives may by an 
arsonist be reduced to smouldering 
embers, and yet there could remain the 
possibility of rebuilding on the ashes 
of the past. When, however, one be- 


comes a victim of defamation some- 


thing has happened which may weigh 
heavily and despairingly on him during 
the remainder of his life tenure. It 
could even result in the social ostra- 
cism of members of his family. and 
could also be projected into the future, 
to the embarrassment of his innocent 
descendants. Such injury, though in- 
flicted mentally, could in its effects be 
as tangible and visible as any mani- 
festation of injustice primarily physical. 


The preamble of the Constitution of 
the United States provides that among 
the purposes for which the Constitution 
was drawn are “to establish justice, 
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Definition of an Island: 


A Short Story of a Long Life 


by Orville Richardson ¢ of the Missouri Bar (St. Louis) 


Mr. Richardson has written the simple tale of the life of a lawyer. Not 
an eminent lawyer or a great one (although everyone is entitled to his 


own definitions of eminence and greatness)—but a plain lawyer in an 
ordinary town who began his career with lofty ambitions that he fulfilled 
as little as most of us fulfill our youthful dreams. Mr. Richardson’s story 
is really a legend about the whole legal profession. It was written to be 
delivered as an address at the memorial services of the Lawyers Association 


in St. Louis last year. 





You might say that this is a short 
story of the long life of a lawyer, but 
it goes more to prove that an island is 
not a body of land completely sur- 
rounded by water. If you look at it 
one way, a whole continent is only an 
island with water on all sides. How- 
ever, this puts too much emphasis on 
the ocean in which, for me, death al- 
ways seems to lurk. The fact is that 
the earth is completely covered by land, 
though some of it lies in the valleys 
filled by the sea. The children of Israel 
found that out when the Red Sea rolled 
back for them to cross to the other side. 
And one Man, years later, walked on 
the water. He thought that little of it. 

I suppose that the first person who 
ever thought that Johnathan would be 
a lawyer was his mother. You see her 
father was a lawyer and his father be- 
fore him. So she knew what signs to 
look for, and when they turned up 
early in his life she shook her head 


and siched, though there was pride 
there, too. 


Azure Island 
When Johnathan was still only a 


baby, they would go to the beach near 
town for him to run and play in the 
sand. One day he dug a system of 
connected ditches, and it took half a 
day to do it. Then the tide came 
in, and the next day the ditches were 
gone. First he fell on the beach and 
cried and kicked and beat the sand 
and could hardly be comforted. Then 
after that Johnathan glared at the 
combers rolling slowly in at his feet, 
paying no mind to the pretty shells 
and twisted pieces of wood that the 
tide had left behind. He shook his fist 
at the sea, and began to fling little 
shovelfuls of sand in at the water’s 
edge, until finally, his fury spent, he 
just gazed out to sea where Azure 
Island stood at the mouth of the harbor. 


It was called Azure Island because 
it always looked that way in the spring- 
time on account of the light blue wild 
flowers that covered it landward. It 
was only a huge rock with a tall finger 
pointing so high as to disappear into 
the low mists that usually blew in from 
the sea. That’s the way it was in winter 
with the foaming breakers lashing at 
its base. But in the spring enough 





flowers covered its barren sides to 


make it appear soft and blue and airy, 
as though a big bouquet had been 
tossed away and left to dance and dip 
in the heaving swells of sunlit water. 
But it really wasn’t good for anything 
except to be nice to look at and to 
point toward the sky. 

So there Johnathan was at the age 
of three, building in the sand, learning 
for the first time how insubstantial and 
destructible are all of the things men 
wrought with their hands, how relent- 
less are the forces of nature that beat 
upon their works and lives, how bitter 
and frustrating it is to labor long and 
then see everything lost and de- 
stroyed in a moment, how futile it is 
to lash back or attempt to fill in the 
ocean with shovels of sand, and how 
restful it must be to go to a barren 
island, covered with flowers in spring, 
wholly apart from stress and strife, 
noise and conflict, crime and punish- 
ment. 


Soon Johnathan was a boy at school, 
with every day a new day, happy in 
a world filled with such wonderful 
things as the smell of a bakery, and 
the taste of honey in his mouth, and 
the sight of a grain field brushed 
by the wind, and the sound of birds 
early in the morning, and the touch 
of cool, clean bed sheets at night. 

About the time his voice began to 
crack and change he tried to train his 
hair to lie down flat and he started to 
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shine his shoes for church and scuffle 
with the other boys before a crowd of 
giggling girls. At high school he played 
on the second string football team and 
went around proudly for six months 
with two teeth kicked out before he 
had them fixed. But Johnathan was 
an anchor man on the debate squad. 
He liked to argue, and his mother said 
that she guessed he’d be a lawyer, the 
way he never agreed with everything 
written in a book or told him by his 
elders. 

One summer day when the harbor 
was pleasantly calm he and another kid 
set out to swim to Azure Island. After- 
wards he said that he would have made 
it, only his boy friend started to kick 
and struggle in the water. They were 
lucky enough that a fisherman, nearby 
in a boat, hauled them in. Some said 
that no one had ever climbed to the 
top of the finger of rock on the island, 
and he wanted to be the first to do it, 
especially when the mists hung low so 
he could stand up there all alone and 
out of sight. 


The Law Student 

At college and later as a student of 
law at the university he was good in 
torts and contracts, could never under- 
stand real property and often wondered 
why he didn’t flunk it. What he didn’t 
know was that everyone else had the 
same trouble. He led his class in con- 
stitutional law, and got up to the state 
finals in moot court competition. He 
wound up in about the middle of his 
class, a place he liked because he said 
that he found friends on all sides. He 
belonged to them: they didn’t belong 
to him. He wanted everyone to like 
him, and the only time he was deeply 
hurt was when some one thought ill of 
him, whether he was at fault or not. 

Johnathan had been in and out of 
love a hundred times, I guess, until he 
finally fell for the girl he married right 
after he passed the bar examination. 
Then he was strong and tall, clear- 
eyed and ready to lick the world. He 
was ready to be another George Whar- 
ton Pepper or John W. Davis or Rufus 
Choate, and wished he could have tried 
a case against them in their prime. He 
didn’t have the slightest notion where 
he would start out to practice—this 
had never troubled him much, and the 
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law school and the bar associations 
didn’t care much either. He got along, 
though, like all the rest before him and 
all the rest that are to come, because 
some older lawyer saw something in 
him that reminded him of his youth. 


The Young Lawyer 

I lost track of Johnathan for a while 
during the years when he was learning 
where the courthouse is and while he 
was burning his eyes out under the 
poor lights we used to have in the law 
library and while he was eating only 
candy bars for lunch. Half the time 
he worked at the office until late at 
night, and he did it enough so that he 
never broke the habit. He never got 
away from the law—just ate, slept, 
lived and talked it all the time. If his 
wife had company in, he would be 
polite but bored all evening unless they 
were lawyers. At church when the 
preacher got half way through his 
sermon, a glazed look would come over 
his eyes, and his wife would know that 
his mind had fled back to the office to 
work on a brief. 

Johnathan never knew what a poor 
husband and father he was until after 
his youngest child died of polio and 
he realized for the first time how he 
had neglected his family. But by that 
time he had worked hard enough to 
put such things as writing poetry out 
of his heart, and it was difficult to cry 
any more. Not that he had become 
toughened to all the kicks of the 
world—he just learned the lesson of 
the Stoics and quit feeling sorry for 
himself. 

The death of his child seemed to 
make him work all the harder. He got 
a junior partnership and in time be- 
came a senior member of his firm. No 
one ever lost track of Johnathan after 
that. 

I'll tell you first about that part of 
him that none of us knew too well. It 
happened one noonday that I took a 
brief over to serve on him in a case 
which he stole out from under my eyes 
in front of a jury. When I came in to 
see him the stenographers were gone 
out to lunch or wherever stenographers 
always seem to go when you want them 
most. Nobody else was around and his 
office door was closed. I knocked—a 
little too lightly, I guess—and opened 


the door. He was sitting dreaming out 
of deep, troubled eyes, looking out the 
window toward Azure Island, in a 
reverie of peace that seldom sat upon 
him. Across the desk from him was a 
clean-up lady in our building—the 
poor, old, worn-out, haggard ones you 
see working in the offices after dark. 
The tears were streaming out of her 
tight-closed eyes, her wrinkled, tough- 
ened, gnarled hands clasped, her body 
swaying gently in the tempest of her 
grief. I backed out quickly without 
saying a word. I’m sure they never 
noticed my coming. 

Maybe no one will ever know if he 
helped that wretched soul. But the 
town was full of people who would 
swear by him, if you asked them. Be- 
cause he never was too busy to give 
up his noon hour or his evening hour 
or any time of the day or night, or 
Saturdays, Sundays or holidays to 
straighten out the trouble of a fellow 
human being. And it didn’t matter who 
they were. I suppose that half of the 
lawyers in town called him for advice 
when they ran into a stiff problem that 
wanted a quick answer in the middle of 
a trial or something. But they didn’t 
have to be lawyers or big people—he 
thought it just as important to give his 
time to the colored laborer who had 
borrowed $300 on an automobile and 
after three years found he had paid it 
down to $400. 

Most of us shy away from divorce 
cases. Not he. Johnathan said that he 
gave way to no one in the number of 
married couples he had put back to- 
gether after one of the little pieces 
came unglued enough that one of them 
was ready to quit. I’ve heard some 
lawyers brag that they never defended 
a man charged with murder that got 
sent to the chair or gas chamber. 
Johnathan said he had never been 
asked in on a divorce case where 
there were children that didn’t wind 
up in a reconciliation. I sometimes 
wonder how many babies later got 
born into the world from what he did. 
I'd say that he was the vicarious father 
of hundreds, and for the benefit of the 
ladies that’s not nearly as bad as it 
sounds, 


His Way in Court 


Most of you remember him as a trial 
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lawyer, never too well-dressed, his hair 
—or what he had left—all tousled, his 
eyes piercing a witness like gimlets and 
never letting go, his voice now low 
and coaxing and gentle and at other 
times rolling out like the clap of doom. 
We at the Bar particularly liked the 
way he stood up to the judges, respect- 
ful and courteous but persistent and 
fearless. For they were part of govern- 
ment and the state, however impartial 
they were, yet they, too, like the King 
in Coke’s time, were under God and the 
law. But the best thing about him was 
the way he treated his brother lawyer 
on the other side of the table. You 
know you may see a man under many 
conditions in life, but I think that you 
know him best by trying a case against 
him. All of Johnathan’s blows came 
across the top of the table, and he 
would have rather had his arm cut off 
than to go back on his word, The only 
thing worse than that, to him, would 
be for you to think that he had backed 
out of an agreement. But he was fair 
in all of his dealings, never took ad- 
vantage of an opponent who momen- 
tarily in the struggle had slipped to his 
knee. But if he had you in the open 
he was like a bulldog with one fierce, 
burning loyalty that seemed to consume 
from head to toe, and that was to his 
client. Though we seldom admit it, 
most of us know that cases can go 
either way without upsetting the bal- 
ance of justice in the community too 
much. So long as they are prepared 
and tried well, it really should not 
make much difference how they are 
decided. But not for Johnathan. If his 
client won, he took no credit. That’s 
the way it should have been decided, 
he said. He’d forget the case that 
quick—and start on the next one. But 
if he lost, he would go into a blue funk 
of despair for days, trying to find some 
way to blame himself—never the jury 
or the judge or the stupid witnesses or 
his client who was probably wrong to 
begin with. 

There were other sides to lawyer 
Johnathan that some of you will re- 
member better than I. Take, for in- 
stance, his work in the bar association 
—always on some committee, always 
having meetings, doing most of the 
work himself, writing reports, and so 
on. As you might expect he was treas- 


urer three times, and never wanted to 
be president until they dragged him 
into the job just to give him a rest— 
they thought. But to him the law was 
a profession, and that meant that it was 
organized not just to keep too many 
from coming in or to throw a stumbling 
brother out, but to develop a positive 
code of ethics—what to do rather than 
what not to do—to deepen the honor- 
able traditions and courtesies of the 
Bar, to improve law and its administra- 
tion, and to bring about increased re- 
spect for what law means to the com- 
munity. It was his pet theory that if 
the organized Bar did all of these 
things it wouldn’t have to worry too 
much about “public relations”. He was 
more concerned with lawyer relations 
inside the Bar than trying to teach the 
public how necessary we are, or how 
they could get our services cheaper, or 
how they might get skinned by going 
to bankers, real estate companies and 
accountants. The only thing Johnathan 
complained about in regards to bar 
associations was that there were too 
many of them with too much duplica- 
tion of work, too many dues to pay, 
and too many codes of ethics, rules, 
regulations and by-laws to remember. 

The one thing I guess we all recall 
about Johnathan is the quick response 
he always made to a call for public 
service—what he called extra-extra- 
curricular activities. I don’t mean that 
he was much of a politician, though 
he dabbled in it like everything else. 
But he was always in some campaign 
to raise funds, or to pass a school bond 
issue, or to build a church, or to draw 
up a plan for better government. No 
one who had a job to do overlooked 
asking for his help. No one who asked 
was ever turned down. No one more 
cheerfully threw all of his spirit and 
energy into the work. 

Of course, all of this cut down on his 
income. He had to hire more help at 
his office, but nothing gave him more 
pleasure than to teach young men the 
short-cuts and wisdom which he had 
spent years in learning. It almost 
seemed as if he would rather step down 
a rung on the ladder than to stand in 
the way of a youngster coming up 
from below. All of this became more 
and more plain as the years chipped 
away at his granite. Instead of slack- 
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ening off he worked harder and harder, 
as if he were trying to work some burn- 
ing fever out of his bones—as if he had 
some real important thing way down 
deep inside of him that he wanted to 
bring out into the world to take his 
place after he was gone. It got so that 
he didn’t even take much time any 
more to go fishing with the rest of us. 
And the harder he worked, the more 
clients he had and the higher the stack 
of papers and files and books and 
briefs grew in front of him. The blinds 
in his office were always pulled behind 
him, so that the sun couldn’t streak 
through and draw his eyes to Azure 
Island which still floated out in the 
harbor with its finger pointing up- 
wards through the mists. 

As the preacher said at his funeral, 
he never really had time to die, though 
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at the end he did let up a little to play 
on week ends with his grandchildren 
on the sands of the beach. I don’t 
know whether he got any real joy out 
of it or not. He acted more as if he 
was trying to pay somebody back for 
something he had borrowed and never 
returned. 


His Last Case 

No one could believe it when he 
died. It was like turning off half of 
the light of the sun or hushing up most 
of the sounds in the world. And few 
understood the simple request in his 
will that he be buried at the foot of 
the rock on Azure Island. For a while 
we couldn’t find out who owned it until 
we turned up a deed that showed that 
he had bought it many years before 
without letting anyone know, not even 
his wife. So a vault was built in the 
rocky ledge on the side looking in 
toward the land, just as he had 
wanted it. There his coffin was laid 
away, though this brought editorials 


from the newspapers which were a 
little short on things to be alarmed 
about at the time. Somebody tried to 
enjoin the burial, but a bunch of us 
got together to defend the case. The 
judge threw it out of court. 

Well, it was the last case Johnathan 
won. Now the island is said to be 
haunted, and suspicious folk say that 
in the evening he keeps trying to climb 
to the top of that finger poking through 
the mists. But if Johnathan is climbing 
up that rock it is not to look through 
the mists, but to sight toward land 
where the town lies. The light still 
burns in his office late at night where 
the young men he helped are carrying 
on, helping folks and fighting cases 
and holding committee meetings and 
working on campaigns. There are 
houses cheerfully lit up all over town 
where the couples still live who didn’t 
get divorced because of what he had said 
to them. There are fishermen whom he 
defended in the criminal courts still 
getting drunk on the wharves, but 


winding up sooner or later in the 
haven of some home to which all men 
go for rest. The sky line of the town 
is filled with buildings he helped build, 
and the people are many whom he 
comforted and cheered. The law books 
are filled with cases he briefed to help 
the judges make law live and grow. 

He is dead on Azure Island, a small 
barren, rocky place. But he is alive in 
the town where his good deeds will 
always be known. It is a strange thing. 
indeed, that throughout life he gazed 
at an island where he wanted to be at 
rest, but in death now faces back to- 
ward the land. 

All of which goes to prove, as | 
started out by saying, that an island is 
not a body of land completely sur- 
rounded by water, anymore than life 
is a flicker of light in a dark void of 
death. Just as the ocean is no more 
than water cupped in the valleys of the 
earth, so is death, for lawyers like 
Johnathan, no more than a brief sor- 
row in the eternal sunlight of God. 


Short Course for Defense Lawyers 


Northwestern University School of Law in Chicago will offer its 


Second Annual Short Course for Prosecuting Attorneys August 3-8. The 


course has a three-fold objective: to offer instruction regarding the 


preparation and trial of criminal cases; to acquaint prosecutors with 


the possibilities of scientific methods in criminal investigations and 


prosecutions; and to provide a forum for the mutual exchange of infor- 


mation by the attending prosecutors. 


The attendance fee is $100, payable on or before the opening day— 


August 3. To ensure attendance, however, registrations must be received 


by July 15. Registrations or requests for further information should be 


addressed to Professor Fred E. Inbau, Northwestern University School 


of Law, Lake Shore Drive and Chicago Avenue, Chicago 11, Illinois. 
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Causation or Confusion: 





A Reappraisal of the Law of Negligence 


by Ernest W. Williams ¢ of the Virginia Bar (Richmond) 


The doctrine of contributory negligence is one of perennial controversy. 


Merely mentioning the words at any state bar association meeting is prob- 
ably enough to start an argument. Mr. Williams believes that part of the 
trouble is that we have become careless in our use of these words. What is 


needed, he says, is more emphasis on the element of causation. The ques- 


tion is, not whether the plaintiff was negligent, but whether the plaintiff's 


negligence was an essential element in the causation of the accident. 





The terms “contributory _ negli- 
gence”, “comparative negligence” and 
“last clear chance” have provoked 
much comment in recent years and 
months. If the comment serves no 
other useful purpose, it most certainly 
tends to stimulate a discussion about 
these important subjects, or should I 
say “controversies”? However, the fact 
that the subjects are controversial may 
prove to be a healthy and essential fac- 
tor in bringing about a more efficient 
administration of justice. 

I feel that lawyers should be, first 
of all, cognizant and forever mindful 
of the fact that they “are” lawyers re- 
gardless of what branch of the practice 
of law they may be led into or, by fate, 
compelled to pursue. Some of them, 
through circumstances beyond their 
control, are drawn into the practice of 
criminal law, corporation law, tax law, 
civil practice or some other field. Some 
of them, though not all of them, have 
a choice. Some of them may inherit a 
few corporations, but I dare say, most 
lawyers coming into the practice are 
Victims of fate, and they may find 
themselves representing insurance com- 
panies regularly or they may find them- 


selves representing only plaintiffs in 
tort actions. They may and generally 
do, because of their affiliation with in- 
surance companies, become imbued 
with a defense consciousness and the 
converse may be equally true of plain- 
tiff’s lawyers, but I respectfully submit 
that they should always be conscious 
of being lawyers, officers of the court, 
interested in the proper and efficient 
administration of justice regardless of 
which side of a controversy they are 
on. 

As for these doctrines and principles 
of law such as contributory negligence, 
comparative negligence, last clear 
chance and others, I think that as law- 
yers we can assume that through the 
years these doctrines and principles 
were brought into existence by the 
courts and legislatures for good and 
proper purposes, but as one C. Sim- 
mons allegedly said: 


Good intentions are very mortal and 
perishable things: like very mellow 
and choice fruit, they are difficult to 
keep. 


In view of numerous articles pub- 
lished in the AMERICAN Bar AssociA- 


TION JOURNAL on these subjects, par- 
ticularly one by Lewis F. Powell in the 
November, 1957, issue, I am _ con- 
strained to inquire whether we have 
kept faith as lawyers or whether we 
have allowed ourselves to drift away 
from principles promulgated by the 
great makers of the law that brought 
our legal system _ into 
In discussing the various aspects of 
contributory negligence, etc., are we 
motivated in our discussions by what 


existence. 


may be beneficial to one particular 
group? 

While I frown upon “liability with- 
out fault” and am fully cognizant of 
the inconsistencies in the comparative 
negligence rule, I am compelled to 
reject the idea that the contributory 
negligence doctrine, as such, is a neces- 
sary check on the American jury. I 
reject the suggestion that the American 
jury needs a check. The trial courts and 
the appellate courts are sufficient checks 
on the jury if and when checks are 
needed. 

May I suggest that what is needed is 
a method of properly instructing a 
jury so that substantial justice may 
be obtained? What we need is a meth- 
od of informing a lay jury of what to 
look for in determining liability. No 
one can determine with any degree of 
exactitude the proportion of one’s 
negligence as compared to another’s as 
a causation. The use of the term “con- 
tributory negligence” is misleading in 
application because the very use of the 
word contributory implies a propor- 
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tion or degree of negligence that may 
be incompatible with causation. 

“Last clear chance” is a misunder- 
stood and inconsistently applied doc- 
trine in most jurisdictions, but proper- 
ly examined and applied it lends sup- 
port to what we shall say later about 
causation. 

No one versed in the law would sug- 
gest that a person should recover dam- 
ages in a negligence action when his 
own negligent act was the immediate 
or responsible cause of the accident 
and injury. 

No one versed in the law would sug- 
gest that a person should recover in a 
negligence action when his own negli- 
gent act and the negligent act of an- 
other (whether the defendant or not) 
were both the immediate and respon- 
sible causes of the accident and injury. 
The theory of contributory negligence 
has become controversial today be- 
cause we of the Bar, through apathy or 
selfish motivations, have permitted a 
very valid and moral concept of the 
law to evolve into something that was 
not contemplated. 


Let us examine a definition of con- 
tributory negligence as it was accepted 
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before the day of large judgments for 
personal injuries and, may I add, be- 
fore the advent of expensive lobbies 
financed by the insurance companies 
and other corporations. 


One definition given by the text- 
books with a list of supporting cases 
as long as one’s arm is: 


Contributory negligence means 
any want of ordinary care on the part 
of the person injured (or on the part 
of another whose negligence is imput- 
able to him) which combined and con- 
curred with the defendant’s negligence, 
and contributed to the injury as a 
proximate cause thereof, and as an 
element without which the injury would 
not have occurred. | Italics mine. | 


Another “horn-book” definition is, 


The negligent act of the plaintiff which, 
concurring and cooperating with the 
negligent act of defendant, becomes 
real, efficient and proximate cause of 
injury, or cause without which the in- 
jury would not have occurred. [Italics 
mine. | 


If these be correct definitions of con- 
tributory negligence, is not the con- 
verse of the proposition equally correct 
that if the injury would have occurred 
without the intervention of the negli- 
gence of the plaintiff, then the negli- 
gence, if any, of the plaintiff may not 
be the real, efficient or proximate cause 
such as to bar a recovery? 


Is it not fair and just then that in 
determining whether A should recover 
from B or whether B should recover 
from A or whether neither should re- 
cover, the test should be whether the 
negligence of a party was sufficient to 
cause the injury without the necessity 
of the intervention of the alleged negli- 
gence of the other party? 


As I have previously mentioned, if 
the negligent acts of both parties are 
real, efficient and proximate causes of 
the injury, neither should recover, but 
why should a party be denied a re- 
covery, even though he be negligent, if 
his negligence was not a necessary and 
essential element of causation? 


I submit therefore that juries need 
proper instruction on causation; they 
need to be instructed as to what con- 
stitutes proximate cause; they should 
be told that causation is the sole factor 
in determining liability and one’s right 


to recover damages or the duty to pay 
them. 


Now I have said that through apathy 
or because of other reasons we have 
permitted contributory negligence as 
originally defined to acquire a different 
meaning. Let us examine a typical 
plaintiff's instruction (given in a recent 
case) that is used in a state where the 
contributory negligence of a plaintiff 
is an absolute bar to recovery: 


The Court instructs the jury that. if 
you believe from the evidence in this 
case, while the plaintiff was driving 
westward on Main Street on September 
3. 1957; that the defendant was also 
proceeding westwardly on Main Street 
behind the plaintiff, then thereupon it 
became and was the duty of the de- 
fendant to run and operate his auto- 
mobile with reasonable care and cau- 
tion; to keep and maintain a reason- 
able lookout; to keep said automobile 
under reasonable control; and to run 
the same at a reasonable rate of speed 
under the traffic and conditions then 
existing, but in no event in excess of 
25 miles per hour, and these duties are 
continuing duties and not necessarily 
dischargeable at any particular mo- 
ment of time, and the Court instructs 
the jury that if you believe from the 
evidence in this case the defendant 
violated any one or more of these 
duties, which proximately caused the 
collision, and injury to the plaintiff, 
and at which time she was exercising 
ordinary care on her part, then your 
verdict must be for the plaintiff. 
| Italics mine. ] 


This instruction may well be con- 
sidered a “stock” instruction. Please 
note the words “was exercising ordi- 
nary care on her part”. What diflfer- 
ence does it make if the plaintiff was 
not exercising ordinary care on her 
part at the time of the accident if that 
lack of care had no causal connection 
with the happening of the accident? 
The jury was not instructed about 
causation as a factor insofar as the al- 
leged negligence of the plaintiff was 
concerned. In lieu of the underlined 
words, I would use the words “was 
guilty of no negligence that was an es- 
sential element of causation of the ac- 
cident”’. 

Let us examine another instruction 
usually asked for by a plaintiff as the 
antithesis of the defendant’s instruction 
when contributory negligence is al- 
leged: 
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The Court instructs the jury that, if 
the defendant relies upon the con- 
tributory negligence of the plaintiff to 
defeat her recovery, the burden of 
proof is upon the defendant to estab- 
lish by a preponderance of the evi- 
dence: 

First: That the plaintiff was in fact 
negligent: 

Second: That such negligence ef- 
ficiently contributed to cause her dam- 
ages unless such appears from plain- 
tiff's own testimony or may be fairly 
inferred from all of the facts and cir- 
cumstances of the case. 


I would change this instruction. In 
lieu of the words “That such negligence 
efficiently contributed to cause her 
damages”, I would use the words, 
“That such negligence was an essential 
element of causation of the accident”. 

Have we not strayed away from a 
very valid and moral concept of the 
law and, either from apathy or by de- 
sign and purpose, allowed a principle 
of law to come into being that tends 
to make it more difficult for an injured 
person to obtain an adequate and 
proper recovery ? 

I request a reappraisal of the situ- 
ation and propose that in every negli- 
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insure domestic tranquility”, “promote 
the general welfare”, and “secure the 
blessings of liberty”. The American 
Declaration of Independence, though 
not a statute or a constitution, enunci- 
ates principles which breathe into the 
interpretations of our Constitution 
meanings which would not otherwise 
be there. This Declaration proclaims 
that among the inalienable rights of 
man are “liberty and the pursuit of 
happiness”. If these quoted words are 
not empty phrases they have a real 
meaning. 

Let us suppose that it is publicly 
asserted that Miss or Mrs. A (naming 
her) is described as a prostitute, or 
that Mr. B. (naming him) is described 
as involved in rape, or that either is 
described as a menacing agitator for 
un-American political ideologies, or as 
a thief, or that either has been 
specifically so accused; and let it fur- 
ther be supposed that the asserter, 


gence action the jury be sufficiently in- 
structed on causation and that causa- 
tion be made the determining factor in 
establishing liability. I feel that the 
following might be a proper instruction 
to a jury on the question when con- 
tributory negligence of the plaintiff is 
alleged. 


Proximate Cause 


A proximate cause is a cause which 
in a natural and continuous sequence, 
unbroken by any efficient intervening 
cause, produces the injury and with- 
out which the result would not have 
occurred. It is the responsible cause 
that directly produces the injury and 
not a remote cause which may have 
antecedently contributed to it. 


Therefore, in determining the li- 
ability in a case, one must do so with 
regard to whether the alleged negli- 
gence of the party or parties, if proved 
by the evidence, constituted the proxi- 
mate cause of the injury; and there- 
fore, in order to find against either the 
defendant or against the plaintiff, one 
must believe from the preponderance 
of the evidence that the party so 
charged with negligence was in fact 
negligent, that the party so charged 
should have reasonably foreseen the 
probable consequences of his or her 


refusing to disclose the source of such 
a damaging report, then quietly retires 
to a status of immunity, with “free- 
dom” the next day to repeat the 
offense, while the victim is left stand- 
ing alone, forever disgraced and with- 
out opportunity to defend his or her 
reputation. In such a situation he or 
she might feel that little or nothing is 
left to live for. Were this permitted, 
anyone having a grievance against an- 
other could subject the latter to perma- 
nent disgrace and ignominy. This 
could result in broken homes and ulti- 
mately in a situation approaching dis- 
solution of society. Respectability 
would have no legal protection. 

Here we return to the Constitution. 
Could the victim honestly feel that this 
is justice, or that this is the domestic 
tranquility guaranteed by the Constitu- 
tion? Could he or she feel that this is 
experiencing the blessings of liberty? 
Liberty is something more than free- 
dom from physical restraint. Con- 
demned by society, could the victim 
feel that the situation thus ruthlessly 
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negligent act and that the negligent 
act was sufficient to cause the injury 
without the intervention of negligence 
on the part of the other party. 


I deny that the doctrine of contribu- 
tory negligence as applied today is 
necessary. It only tends to confuse the 
jury, and Mr. Powell admits this when 
he says “The result is that juries ignore 
the legal refinements of instructions 
and render verdicts based on their own 
opinions as to justice in the particular 


case...” 


The jurors, after all, are supposed to 
be the triers of the facts. It is not at all 
unusual or amazing if at times the con- 
viction of a jury is in conflict with an 
instruction that is “legally refined” (as 
Mr. Powell states it). These legal re- 
finements can well be “trimmed down 
to size” so that a lay jury can com- 
prehend the meaning of them. 

I sincerely feel therefore that in de- 
termining liability we should address 
ourselves to the one factor—causation 
—and many of the confusing and con- 
troversial so-called “legal refinements” 
can then be made clear and under- 
standable. 


forced on him or her is favorable to 
the successful pursuit of happiness? 

In the first place, the possibility 
could exist that nobody ever said what 
is alleged to have been said. In the 
second place, even if it was said, that 
in itself is not proof of truth of the 
accusation. In any case, it is unjust to 
wreck one’s presumption of innocence 
without allowing him or her the oppor- 
tunity of defense. 

In my opinion the editorial to which 
I have referred does not measure up 
to the high journalistic ideals upon 
which its newspaper is founded. 

The courts are to be commended for 
their sound administration of justice. 

Concerning this case I have no 
knowledge or information other than 
what has been reported in the press 
and through other public channels. I 
have here discussed it solely from my 
viewpoint of law and justice. 


M. ALEXANDER PITT 


Bellerose, Long Island, New York 
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Corpus Juris Civilis: 


A Historical Romance 


by Cary R. Alburn °¢ 


of the Ohio Bar (Cleveland) 


The great Corpus Juris Civilis, compiled under Justinian in the sixth 
century, is perhaps the most notable Roman contribution to civilization. 
In this article, Mr. Alburn traces the Code from its origins in Greece 
and follows its spread throughout most of the world. Even the common 
law, he explains, owes a debt to the Corpus Juris. And most of Europe is 
still ruled by Roman law. Through the Code of Napoleon, the Roman law 
has furnished the basic legal system for part of Canada, one of the forty- 
nine states of the Union, and many of the countries of Latin America. 





For more than two thousand years 
Roman law has guided the destinies of 
the civilized nations and many of the 
barbarous peoples of the world. Since 
the days of Magna Charta the realm of 
jurisprudence has been ruled by two 
great legal systems, the Roman and 
the English. Because of its influence 
on the law of today, it seems fitting to 
trace the lineage of the Corpus Juris 
Civilis. The Corpus Juris Civilis or 
Body of Civil Law, was sired by the 
ancient laws of Solon, delivered by the 
Emperor Justinian and became the 
patriarch of existing codes of law. This 
compilation of Justinian consolidated 
Roman law for the thousand years pre- 
ceding him and formed the foundation 
of the later legal 
throughout the world. 


of most codes 


Justinian was the most famous of 
the Roman Emperors after Constantine. 
He was born a Slavonian peasant whose 
original name Uprawda was Latinized 
into Justinian when he became an 
officer of the Imperial Guard. He was 
adopted by his uncle, Emperor Justin 
I, who gave him the best education the 


562. American Bar Association Journal 


times could afford, appointed him con- 
sul in A.D. 521, and created him Augus- 
tus six years later. On the death of 
Justin I, in A.p. 527, Justinian became 
the Roman Emperor. 


Under Justinian much of the glory 
of ancient Rome was restored, with 
Constantinople as the seat of the Roman 
Empire. With the help of his two great 
generals, Belisarius the Thracian and 
Narses the Armenian, both foreigners 
like himself, Italy was reclaimed from 
the Ostrogoths, Spain from the Visi- 
goths, and North Africa was taken 
from the Vandals. He assumed political 
autocracy over the Pope and _ the 
Patriarch. He created the magnificent 
St. Sophia and other splendid struc- 
tures. But the earliest and the greatest 
of his lasting accomplishments was his 
Corpus Juris Civilis—his Code of Civil 
Law. Promulgated by imperial decree 
in A.D. 534, it became the law of the 
Roman Empire; and though the major 
portion of it known as the Digest was 
lost to the world throughout the Dark 
Ages, it was rediscovered at Amalfi in 
1137. During the next two centuries it 


served as the inspiration for the cre- 
ation of more seats of legal learning 
and for more intense study of juris- 
prudence than is to be found in any 
similar period in the history of man- 
kind before the present century. 

Prior to Justinian there had been 
codes of law adopted by or imposed 
upon various peoples—such, for ex- 
ample, as the oldest written laws 
known to us termed the Code of 
Hammurabi, product of the military 
despot who ruled Babylon about 2250 
B.C., with its harsh and cruel penalties; 
the laws of Moses; the unique laws of 
Lycurgus in Sparta about 900 B.c., one 
of the most fundamental of which, in 
order to maintain Spartan simplicity. 
was the law not to resort to written 
laws; the remarkable Brahman Code 
of Manu, about 880 B.c.; the compila- 
tion of laws by archon Draco at Athens, 
about 624 B.c., known as the laws of 
Draco and noted for their severity, and 
the reformed and milder laws of Solon 
about 594 B.c. All these included re- 
ligious commands, penalties resulting 
from superstitions prevalent at the time, 
and moral precepts and injunctions, as 
well as civil law. In Rome the Laws 
of the Twelve Tables, reputedly enacted 
about 437 B.c. after an embassy had 
been sent to Athens by the Decemvirs 
to obtain a copy of the laws of Solon, 
followed much the same pattern. In 
the Roman Empire, during the reigns 
of Antoninus Pius and Marcus 
Aurelius, Gaius prepared for students 
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of only three sets in existence. 


This copy of Justinian’s Code was presented to the American Bar Foundation by the West Publishing Company 
and is housed in the American Bar Center. This copy of the Code is in Latin and was printed in 1575. It is one 
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a model textbook on Roman law termed 
the Institutes. His manuscript was lost 
for centuries, but rediscovered in 1816, 
and provided much knowledge of the 
law of the Republic and early Empire 
and furnished impetus to the historical 
study of jurisprudence. The Codex 
Gregorianus, drafted by a praetorian 
prefect of Constantine the Great, was 
a compilation of imperial edicts from 
the reign of Emperor Hadrian to the 
Emperor Diocletian. Then followed the 
Codex Hermogenianus, a continuation 
of the Gregorian Code. The Theodosian 
Code. by Theodosius II, Emperor of 
the East, comprised all of the imperial 
constitutions from A.D. 312, the year 
Emperor Constantine is reported to 
have embraced Christianity, until its 
publication in 438. None of these was 
a general code of law. Perhaps the 
nearest approach to a general code of 
law in Europe prior to Justinian was 
the Code of Alaric, compiled in 506 
by Alaric II, King of the Visigoths. It 
was based on Roman law, and con- 
tained abstracts from Paulus and ex- 


cerpts from Papinian, enactments of 
the Emperors, and a survey of law for 
beginners which was purely utilitarian. 
The opinions of such celebrated juris- 
consults as Labeo, Scaevola and 
Sabinus, and most of the doctrinal 
writings of Ulpian, Papinian, Gaius 
and Paulus, were discarded as too 
learned for Spain and Gaul, although 
each contained a large Roman popula- 
tion. But when the Goths and Lom- 
bards and Franks overran the Roman 
provinces, the legal status of the Roman 
inhabitants was allowed to continue. 
It remained for Justinian, in his Corpus 
Juris Civilis, to present to the world its 
first comprehensive civil code. It is a 
compilation of the entire body of the 
Roman civil law as evolved during 
the thousand years after the Decem- 
virate legislation of the Twelve Tables. 
With Justinian’s supplementary enact- 
ments it comprises what are probably 
the most valuable historical data pre- 
served from ancient times. 

The Corpus Juris Civilis as origi- 
nally promulgated consisted of three 


parts, the Code, the Digest and the 
Institutes, each prepared by a commis- 
sion composed of the ablest lawyers 
and professors of law of the realm, 
carefully selected by Justinian. The 
Code was to be a collection of statute 
law of all that was worth preserving 
in the Gregorian, the Hermogenian and 
the Theodosian Codes, and the later 
imperial enactments. The first commis- 
sion was instructed to omit from the 
Code all obsolete laws and to add any 
laws it deemed necessary or expedient. 

The second commission consisted of 
four law professors and twelve members 
of the Bar. Its head, Tribonian, was 
questor of the Royal Palace and Jus- 
tinian’s legal minister. By direction of 
Justinian it prepared a collection of 
excerpts from the writings of classical 
jurists and, with authorized additions, 
compiled them into a codification of 
the “just” or jurist-made law termed 
the Digest. It contains extracts from 
opinions of the Juris Consulti of the 
first, second and third centuries A.D. 
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Cary R. Alburn has been engaged 
in general private practice in Cleve- 
land for most of the last fifty years. 
He received his A.B. degree from 
Western Reserve University in 1901, 
and entered that university’s law 
school. He was awarded a Rhodes 
Scholarship at Oxford where he 
continued his legal education under 
Sir William Holdsworth. After re- 
ceiving the degree of B.C.L. from 
Oxford, he returned to this country 
and was admitted to the Ohio Bar 
in 1908. 





The third commission, consisting of 
Tribonian and two law professors, pre- 
pared in four sections a textbook for 
students of Roman law, partly histori- 
cal, partly theoretical, termed the In- 
stitutes. The writing of commentaries 
was forbidden and all doubtful points 
were referred to the Emperor for de- 
cision. As a result, new interpretations 
by the Emperor, termed “Novels”, 
were collected and published as one 
volume in the last year of Justinian’s 
reign. Together these four compilations, 
the Institutes, the Digest, the Code and 
the Novels, by the authority of the 
Emperor, were formed into a body of 
law termed the Corpus Juris Civilis. 
Justinian addressed them, as imperial 
laws, to his tribunals of justice and to 
a'l of the academies where the science 
of jurisprudence was taught. They were 
to supersede all other laws and to be 
the only legitimate system of juris- 
prudence throughout the Eastern 
Empire. 
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Initially Roman law was designed 
for the Roman citizen, who had the 
right to invoke it wherever he might 
be. As the dominions of Rome were 
expanded by her conquests in Asia and 
Africa and Europe, her merchants and 
settlers followed, and with them came 
Roman law for their protection. As 
trade and mercantile transactions in- 
creased, commercial law and maritime 
law were developed, based largely on 
what the Romans termed jus naturale 
or natural justice. Thus, with Rome 
the center of civilization, elements of 
Roman law, later gathered and com- 
piled into Justinian’s Corpus Juris 
Civilis, permeated most of the ancient 
world. 

In 476, when the Ostrogoths under 
King Theodoric captured Rome and 
gained control of Italy, much of the 
Roman law was retained. About A.p. 
500 he issued the Edict of Theodoric, 
based on the Theodosian Code and the 
opinions of Paulus, the writer most 
often cited in Justinian’s Digest. This 
Edict bound Roman and Ostrogoth 
alike. 

About the same time the semi-Roman 
Code of Alaric, published in Gascony, 
became the law of the Visigoths and 
later served as the foundation of medi- 
eval Spanish law. In a.p. 517 King 
Sigismund published his Lex Romana 
Burgundiorum, which was based large- 
ly on Alaric’s Code and became the 
law of the Burgundians. 

Following the recapture of Rome in 
554 by Narses, Justinian’s general, 
Roman jurisdiction was restored over 
Italy and Spain and Southern France. 
The victory of Justinian’s other great 
general, Belisarius, over the Bulgarians 
five years later temporarily relieved 
Constantinople and Thrace of barbarian 
pressure from the north. Justinian in- 
troduced his own jurisprudence in the 
schools and tribunals, and _ re-estab- 
lished it as law throughout the Western 
Empire. Thus the Corpus Juris Civilis 
became the one great system of juris- 
prudence throughout most of the then- 
known world. In Italy it maintained its 
normal authority until 752, when the 
exarchate of Ravenna and all of the 
remaining possessions of the Emperor 
in Italy were conquered by the Lom- 
bards, and the law of the feud, or 
feudal law, was established. In the East 





it lingered longer and did not lose its 
authority until Mahomet II captured 
Constantinople in 1453. 

In the lifetime of Justinian, the 
Digest, the Code and the Institutes. 
written originally in Latin, were trans- 
lated into Greek. About 900, the Mace- 
donian Emperor Leo published a re- 
vision of Justinian’s work in sixty 
books under the title of “Basilica”, 
which superseded the Corpus Juris of 
Justinian in the Eastern Empire. But 
formed the 
ground-work and comprised a consider- 
able part of the Basilica, so that 
through it Justinian’s Corpus Juris 
Civilis exerted a great influence on the 
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jurisprudence of the Eastern Empire 
until its fall. 


The Dark Ages .. . 
The Code in Eclipse 

Meanwhile the Dark Ages ensued 
and diligent research has failed to re- 
veal any citation of the Digest between 
603 and 1076, when it was cited in a 
Tuscan court twoscore years after 
Emperor Conrad II had ordained that 
Roman law once more should be the 
territorial law of the city of Rome. It 
is reported that the Florentine manu- 
script of Justinian’s Digest found at 
Amalfi in 1137, then moved to Pisa, 
was returned to Florence in 1406 and 
there beautifully bound and preserved. 

About this time legal studies under- 
went a 
powerful centers of legal learning de- 


remarkable change. Four 
veloped in Provence, still a dependency 
of the Roman Empire, at Pavia in 
Lombardy, at Ravenna and at Bologna. 
It was at Pavia that Lanfranc studied 
Roman civil law. In 1042 he left Pavia 
for Normandy, became a monk and 
later Abbott of Bec, and followed 
William the Conqueror to England, 
where he became Archbishop of Canter- 
bury and spurred interest in Roman 
law. In his theological writings he 
reveals his Roman law training, quotes 
the Institutes of Justinian, and indicates 
that those versed in Lombard law con- 
sidered Roman law as the general or 
common law to which recourse must 
be had in all cases where Lombard 
enactments provided no ground of 
appeal. Dr. Paul Vinogradoff, the dis- 
tinguished Roman law scholar who 
long served as registrar of Oxford 
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University, confirms and expands this 
judgment. He affirms not only that 
Lombard and barbarian judges and 
jurisconsults looked to Roman law for 
instruction and direction, but that it 
was natural for them to do so, since 
in the Corpus Juris Civilis they found 
a complete system of law that met all 
their requirements as they evolved into 
a more advanced and complex civiliza- 
tion. 

At Ravenna the school of jurists took 
an active part on the Emperor’s side in 
the struggle over temporal power be- 
tween Pope Gregory VII and Emperor 
Henry IV of Germany. To counteract 
the imperialistic school of law at 
Ravenna and act on the papal side, the 
great Bologna school of law is reported 
to have been started in the last quarter 
of the eleventh century. Irnerius, who 
had studied the civil law at Constanti- 
nople, was the first great teacher of 
Roman law at Bologna, which attracted 
thousands of students from the coun- 
tries throughout Europe. A revival of 
legal studies ensued. The new scholar- 
ship of Western Europe known as the 
scholastic method was born—the fore- 
runner of the glossators who held the 
legal stage for the next one hundred 
and fifty years. While the students of 
divinity operated on scripture and 
canonical tradition, the lawyers and 
law students at Bologna studied criti- 
cally the Florentine manuscript of the 
Digest and other parts of the Corpus 
Juris Civilis, and thus saved from ob- 
livion Justinian’s great work. 

In the reign of King Stephen, grand- 
son of William the Conqueror, the in- 
fluence of Roman law on British law 
and institutions exerted by Archbishop 
Lanfranc was extended by Vacarius, a 
glossator who had studied at Bologna. 
He became clerk to Archbishop Theo- 
bald, taught Roman law at Oxford, and 


- prepared a student textbook on Roman 


law entitled Book for Poor Scholars. 
It is a compilation of the Code and 
Digest of Justinian arranged for stu- 
dents who could not afford costly 
books. with glosses or brief remarks 
inserted on the margins and between 
the lines. These commentaries, like in- 
struction at the law schools, included 
such questions as whether a discrep- 
ancy between equity and law can be 
removed only by legislative means, 


whether an enactment may be made 
and held good against the wish and 
protest of the people concerned and 
cannot be abrogated by custom, whether 
the people may resume imperial au- 
thority and power by depriving the 
sovereign of them, and similar funda- 
mental questions of jurisprudence. 
These schools and glossators served a 
society where the elements of law and 
political order had to be discovered 
anew after the centuries since Justinian, 
known as the Dark Ages. With the 
Corpus Juris Civilis as their guide, 
they helped to direct the blind groping 
of uncertain minds to orderly processes 
of law and to salvage some of the 
principles and doctrines of law and 
equity that had been incorporated in 
Justinian’s Corpus Juris. 

Meanwhile, about A.p. 1130, a Bene- 
dictine monk at Bologna named Gratian 
prepared an epitome of canon law 
drawn from the decrees of the Church 
councils, letters of the Pontiffs and the 
writings of ancient doctors. It was 
approved by Pope Eugenius III, soon 
was adopted in every part of the West- 
ern Church, came to be known as the 
Decree of Gratian, and for the next 
eight hundred years, in every part of 
Christendom, has been considered a 
valuable depository of canon law. It 
contains three parts. Part One con- 
sists of distinctions or heads treating 
of the origin and different kinds of 
law, especially the sources of ecclesi- 
astical law, of persons in holy orders 
and the hierarchy. Part Two contains 
thirty-six causes or particular cases 
involving difficulty. Part Three is a 
collection of canons relating to the 
consecration of the churches, the sacra- 
ments and the celebration of the divine 
office. The whole work contains about 
three thousand canons or capitularies, 
and served as a foundation of the claim 
of the Pope to temporal power by 
divine right—a claim that proved high- 
ly detrimental to Christianity and to 
the peace of the world. Through vari- 
ous additions to the Decree of Gratian 
the Roman Pontiffs accomplished that 
in the church which Justinian had 
effected in the Roman Empire. They 
caused Gratian’s Decree to be pub- 
lished in imitation of Justinian’s Digest ; 
the Decretals in imitation of his Code; 
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the Clementinae and Extravagantes in 
imitation of the Novels; and to perfect 
the work, Pope Paul IV, in 1563, or- 
dered Lancellot, a lawyer of Perugium, 
to compose the Institutes, and under 
Pope Gregory XIII they were pub- 
lished at Rome and added to the 


Corpus Juris Canonica. 


The Thirteenth Century .. . 
The Civil Law in England 


Following the introduction of Roman 
law at Oxford by Vacarius, by the end 
of the twelfth century no law school in 
Europe was more popular than that at 
Oxford. But opposition soon developed. 
The Church with its canon law became 
fearful lest the civil law, by the spread 
of secular learning, undermine the 
power of the Church. Popes Honorium 
III in 1217 and Innocent IV in 1259 
issued bulls directed against the teach- 
ing of Roman law in Paris and in 
“neighboring countries”. In 1234 King 
Henry III forbade the teaching of civil 
law in London. But the teaching of 
Roman law never was discontinued at 
Oxford or at Cambridge. And in spite 
of these proscriptions it continued to 
have substantial, though indirect, influ- 
ence on the common law of England 
and throughout Europe through stu- 
dents of Justinian’s Corpus Juris Civilis 
at Oxford and Cambridge and in the 
law schools of southern France and 
Italy, and through the many clerics 
who had been grounded in the civil 
law. The canon law was so largely 
based on the Roman civil law that it 
was substantially a development of it. 
And, as James Bryce, a former Regius 
Professor of Civil Law at Oxford 
University, has pointed out, since the 
jurisdiction of the ecclesiastical courts 
in the Middle Ages was so much wider 
than it is now, the influence of the 
Corpus Juris received added impetus 
through the canon law. 


During this period the lawyers of 
England were clerics, wore gowns and 
hoods, and were not permitted to ac- 
cept fees. An interesting story concern- 
ing the evolution of their gowns illus- 
trates how they circumvented the pro- 
scription of fees. Originally the long, 
flowing gowns of the clerics were with- 


(Continued on page 639) 
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Preventing Divorces: 


Oklahoma City’s Family Clinic 


by Bliss Kelly °¢ 


of the Oklahoma Bar (Oklahoma City) 


In 1947, the citizens of Oklahoma City learned that their community 
had the highest divorce rate in the country for its size. A group of citizens 
decided that this called for positive action, and they began to study the 
problem. The result was the Oklahoma City Family Clinic Plan which 
attempts to reconcile couples with marital problems by eliminating the 
causes. Mr. Kelly describes the plan and tells how it has worked out. 


‘ 





The establishment last year of the 
Section of Family Law within the 
American Bar Association is in line 
with the general movement of the 
Bench and Bar of the United States 
toward “doing something about” the 
continued high percentage of family 
dissolution with its inevitable back- 
wash of juvenile delinquency and 
crime. 

In several states, particularly where 
there are large centers of population, 
different plans are being tried out look- 
ing toward solution of this, the great- 
est problem facing the nation. Some 
have adopted the “Friend of the Court” 
plan ! while others have worked hard 
to establish a “Family Court” for the 
handling of all phases of family prob- 
lems.” Others are toying with the idea 
of something similar to the pseudo- 
“Court of Domestic Relations” seen on 
television. 

Ten years ago a number of attorneys, 
physicians and other professional and 
business people in Oklahoma City be- 
came concerned when their community 
achieved the unwanted distinction of 
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having the highest percentage of di- 
vorce of any similar community. A 
corresponding increase in the rate of 
juvenile delinquency was a cause for 
equal concern. 

There were those who believed that 
stricter divorce laws were the only solu- 
tion to the problem, while others took 
the opposite view. Studies were made 
of many plans to relieve the situation, 
and particular attention was given to 
the Illinois statutes which were passed 
as the result of the long and care- 
ful studies of the judges of Cook Coun- 
ty (Chicago). These laws were later 
held invalid.* Recent statutes providing 
for a waiting period before the filing 
of divorce actions in Chicago,‘ while 
hailed as a great step forward, are 
merely crumbs from the loaf which was 
originally offered there. 

In almost every issue of the popular 
magazines, articles dealing with family 
problems are played up far beyond 
their true value and much of this ma- 
terial is not authoritative, even being 
misleading in some cases. Publications 
for attorneys are using reports of 


various plans being proposed by inter- 
ested groups. 


“Easy Divorce” Laws .. . 
No Increase in Divorces 

That “easy divorce laws” do not tend 
to increase the number of divorce suits 
filed was recently demonstrated in 
Oklahoma. Since adoption of its code 
of divorce laws at the time of statehood 
(1907), the usual grounds for divorce 
meant harsh allegations and _ proof, 
but lawyers of the state became dis- 
gusted with the hypocrisy of alleging 
“extreme cruelty” and then making 
proof of “mental cruelty” at the trial, 
and the Oklahoma Bar Association en- 
dorsed an amendment permitting di- 
vorce on the grounds of incompati- 
bility.5 Only one other state has such 
a law. 

Of course, many complained loudly 
that this would “open the floodgates of 
divorce”, but the facts are that in the 
year following passage of this amend- 
ment, the rate of divorce decreased 
slightly instead of increasing and has 
remained constant ever since, in line 
with the national trend. 

The Oklahoma City group recog- 
nized the well-known fact that lawyers 
and judges seldom, if ever, learn the 





1. Annuat Report, Friend of the Court, De- 

tratt, Michigan. 
2. Report Of Judge Paul W. Alexander, Court 

of Domestic Relations, Toledo, Ohio. 
3. | ex rel. Barnot v. Bieck, 405 Ill. 510, 
91 N.E. 2d 588. 

4. Illinois Rev. Stat. 1955, C. 40, 7b-7f. 

5. Title 12, {1271, Okla. Stat. 1951, as amended 
953. 
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underlying causes of family conflicts 
and therefore, have no opportunity to 
help remove them. Illustrating this 
were the many couples who, having 
become reconciled after divorce, were 
soon having the same trouble and 
separated again. The basic difficulties 
had not been remedied. 

Annual reports of J. Edgar Hoover, 
head of the Federal Bureau of Investi- 
gation laid the blame for juvenile 
delinquency and crime upon the par- 
ents, showing that something was 
wrong or lacking in the family en- 
vironment. Therefore, solution of the 
juvenile delinquency problems depends 
upon the solution of the parental and 
home problems. The Oklahoma City 
group decided that the first place to 
focus their attention was upon hus- 
bands and wives. 

Analyzing the problem further, it 
was found that in most families there 
are four areas of trouble: the medical, 
the legal, the financial and the spiritual. 
It seemed obvious that, in order to find 
true solutions for these difficulties, ex- 
perts in all these four fields were neces- 
sary; and in addition, that these four 
disciplines should coordinate their spe- 
cial skills in formulating sensible, work- 
able plans whereby married couples 
could find maturity, security and hap- 
piness. If this could be done, the chil- 
dren would become “members of the 
family” and be well adjusted and man- 
ageable, it was believed. 


With this in mind, a plan to use 
well-qualified personnel was presented 
to the Oklahoma County Medical So- 
ciety, the Oklahoma County Bar Asso- 
ciation, the Oklahoma City Council of 
Churches and the Oklahoma City Re- 
tail Merchants Association, with re- 
quest for approval and the appointment 


_ of several from each group to serve 


alternately on panels which would hold 
confidential conferences with couples, 
listen to their complaints and make 
recommendations for changes, follow- 
ing through with individual help as 
needed in each case. 

When all these societies had given 
their endorsement and selected their 
Tepresentatives, a general meeting was 
held and a code of rules in the nature 
of canons of ethics was adopted. As 
soon as it was known that such a group 


was available, attorneys, judges, em- 
ployers, ministers and others began 
sending couples to it for help. 


Six Years of Trial... 
New Methods Worked Out 

For six years the work was carried 
on as a research project because the 
plan was new and different, even to the 
point of being contrary to some text- 
book theories, since both parties, hus- 
band and wife, were seen together and 
with all members of the panel and the 
secretary, at the same time. In this 
period, also, experiments were tried out 
and methods of procedure were estab- 
lished. 

Of course, the motivating reason for 
all this was that there were no quali- 
fied “marriage counselors” available. 
To be sure there were the customary 
welfare agencies, but these were not 
available to most of those having marital 
troubles because such couples were not 
indigent, but represented a cross sec- 
tion of the community. On the other 
hand, many of those having marital 
troubles would never agree to go to 
“a charitable organization” for advice, 
since they are proud and feel that they 
are not objects of charity. It is also 
true that many people scorn the idea of 
going to a psychiatrist with the state- 
ment that “I’m not crazy.” 

It has been found, however, that 
couples will unburden their minds for 
the first time, in the presence of each 
other and the sympathetic panel of 
specialists when they are assured that 
everything will be held in strict con- 
fidence and all members of the panel 
are impartial strangers. 


Records have been kept of all 
couples coming to a panel of this 
clinic, and follow-up reports have been 
compiled showing the results. In most 
cases, the couple has not been able to 
make the changes required within a 
few weeks, and as much as six months 
have been required in about half the 
cases before new habits were formed 
and troubles remedied, in accordance 
with recommendations of the panel. 
Members of the group have been as 
much amazed at the results obtained as 
anyone else, in that these records show 
90 per cent success, according to fol- 
low-up reports one year later. In a 
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few cases insanity has been present, 
and of course, these cases are counted 
as failures, even though treatment was 
recommended. 


In the conferences, the financial men 
and the lawyers always work closely, 
since financial troubles always lead to 
legal difficulties. The physician also 
works closely with the financial man 
because it is necessary to remove nerv- 
ous tensions caused by worry over fi- 
nances before permanent relief of medi- 
cal ills, caused by such worries, can be 
accomplished. Since lawyers must have 
some knowledge of almost everything, 
it is natural that in at least 60 per cent 
of the cases, the lawyers were consulted 
for additional advice after the con- 
ference with the whole panel. Physi- 
cians were next, with half the couples 
going to them for additional examina- 
tion or diagnosis; financial experts 
have held as many as five and six ad- 
ditional conferences with couples to 
iron out their worries over money and 
set up sensible financial programs. Of 
course, ministers play a large part, 
since it was found that almost all 





6. Annuat Reports, Feprrat Bureau or In- 
VESTIGATION, Government Printing Office, Wash- 
ington, D. C 
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Oklahoma City’s Family Clinic 


couples coming to this group (as well 
as those involved in divorce litigation) 
had no spiritual togetherness and had 
not been active in any religious group 
for more than two years prior to reach- 
ing the acute stage in their squabbling. 
Ministers do not “try to save the souls” 
of the couple at the conferences, but 
they do have many subsequent meet- 
ings with the couple to assist in solving 
their spiritual problems as well as their 
marital difficulties. 

No fees have ever been asked or re- 
ceived; the highest type of professional 
people are willing to serve as a public 
service. 

What does the Oklahoma City group 
hope to do about the divorce problem 
as the result of its studies? Its major 
aim has been accomplished in that it 
has demonstrated, over a_ sufficient 
length of time and with a large enough 
number of cases, that this plan will 
work and that it is available to almost 
any community. The hope is that prop- 
er legislation will be passed in the vari- 
ous states whereby courts will be au- 
thorized to use such a system in try- 
ing to weld homes together. 

In addition, it is hoped that pro- 
grams of education for husbands and 


A frequent recurrence to first prin- 
ciples is absolutely necessary in order 
to keep precedents within the reason 
of the law. 


Justice is the dictate of right, ac- 
cording to the common consent of man- 
kind generally, or of that portion of 
mankind who may be associated in 
one government, or who may be gov- 
erned by the same principles and 
morals, 


Law is a system of rules, conform- 
uble, as must be supposed, to this stand- 
ard, and devised upon an enlarged 
view of the relations of persons and 
things, as they practically exist. Justice 
is a chaotic mass of principles. Law is 
the same mass of principles, classified, 
reduced to order, and put in the shape 
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wives, and for those contemplating 
marriage, will be set up whereby in- 
formation may be given so that prob- 
lems may be solved without divorce or 
separation—or “staying together and 
fighting it out for the benefit of the 
children”. That often produces juve- 
nile delinquents. 

In many cities where the idea has 
been tried, similar success has been 
reported. In a few cases where some 
similar plan has been attempted with- 
out the support of the ethical profes- 
sional groups, failure has resulted, of 
course. 

What has been the over-all result in 
Oklahoma City? Ten years ago, ap- 
proximately 4,200 divorce and separa- 
tion suits were filed annually (not all 
resulting in divorce). In that same 
period, population of Oklahoma Coun- 
ty has increased approximately 85,000, 
yet the number of suits filed remains 
the same, thus indicating a material de- 
crease in the divorce percentage. 

While much could be written about 
this subject, the members of the Okla- 
homa City Family Clinic have come to 
the conclusion that the Biblical state- 
ment as to the cause of divorce may be 
correct. According to the law of Moses 


of rules, agreed upon by this ascer- 
tained common consent. Justice is the 
virgin gold of the mines, that passes 
for its intrinsic worth in every case, but 
is subject to a varying value, accord- 
ing to the scales through which it pass- 
es. Law is the coin from the mint, with 
its value ascertained and fixed, with 
the stamp of government upon it which 
insures and denotes its current value. 


The act of moulding justice into a 
system of rules detracts from its capa- 
city of abstract adaptation in each par- 
ticular case; and the rules of law, when 
applied to each case, are most usually 
but an approximation to justice. Still, 
mankind have generally thought it bet- 
ter to have their rights determined by 
such a system of rules, than by the 
sense of abstract justice, as determined 





a husband could get rid of a wife who 
was not pleasing to him by “writing 
her a bill of divorcement” and sending 
her away from his house.‘ But this law 
was given, according to the Christian 
teaching, “because of the hardness of 
your hearts”,* and not because it was 
a good law. 


Most frequent cause of divorce? 
There is none. Each individual is dif- 
ferent from every other person, and 
each couple has problems arising from 
differences in inheritance, environment- 
al and scholastic influences which must 
be considered, analyzed and solved by 
recommendations applicable to the par- 
ticular needs as found in each case. 


The important finding is that no 
case has yet been found (except for 
insanity) where peace and happiness 
could not be found if the couple was 
willing to follow the recommendations 
made by the panel members, and were 
willing to do an about-face in attitudes 
and habits.” 





7. Deut. 24:1-5. 
8. Matt. 19:3-9; Mark 10:2-12. 


9. In cases where cities are too small to obtain 
panels of experts who are strangers to the 
couple, Family Clinic groups are formed in two 
nearby cities at the same time. and cases are 
“traded”’. 


by any one man, or set of men, whose 
duty it may have been to adjudge them. 

Whoever undertakes to determine a 
case solely by his own notions of its 
abstract justice, breaks down the bar- 
riers by which rules of justice are erect- 
ed into a system, and thereby annihil- 
ates law. [Italics supplied. ] 

A sense of justice, however, must 
and should have an important influence 
upon every well organized mind in the 
adjudication of causes. Its proper prov- 
ince is to superinduce an anxious desire 
to search out and apply, in their true 
spirit, the appropriate rules of law. It 
cannot be lost sight of. In this, it is 
like the polar star that guides the voy- 
ager, although it may not stand over 
the port of destination. ; 

—Roberts, J., in Duncan v. Magette, 
25 Tex. 253-254. 
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Conflict of Laws: 


When Does a Court Have Jurisdiction? 


by Edward S. Stimson °¢ 


Jurisdictional problems are accentuated by the federal system of gov- 
ernment under which we live, and even the Supreme Court of the United 
States has not always been consistent in its rulings on jurisdictional ques- 
tions. On these pages Dean Stimson examines in clear and concise language 
the leading cases dealing with the problem. The article is taken from a 
new book on conflict of laws, to be published this summer. This portion 
is taken from Part IH, which is headed “Jurisdiction of Courts”, and con- 
sists of three of the eight chapters on the subject. 





I. 


Bases of Jurisdiction 


Section 1. 
The Territorial Theory 


In proceedings in personam, juris- 
diction over the person of the defend- 
ant is chiefly based on the territorial 
theory. The jurisdiction of the court 
over the person of the defendant may 
be obtained by service of process upon 
the defendant within the territory of 
the state in whose court the suit is 
brought. If the defendant is not within 
the territory at the time of service the 
court does not obtain jurisdiction. An 
illustration of this is Buchanan v. 


Rucker, decided in the King’s Bench 


in 1808. This was a suit in England on 
a judgment obtained in the Island of 
Tobago by default on a summons 
served by nailing a copy on the court- 
house door. A statute of the Island of 
Tobago provided that if defendant 
could not be found and was not absent 
from the island, service could be made 
by nailing a copy on the courthouse 
door. The court held that the Tobago 
court lacked jurisdiction and the judg- 


ment could not be enforced in England 
because there was nothing in the proof 
to show that the defendant was within 
the territory of Tobago. Tobago could 
not pass a law to bind persons in the 
territory of other countries. 

It is sufficient if the defendant is 
within the territory at the time of 
service even though he is there only 
temporarily or for a short time. In 
Darrah v. Watson? plaintiffs suit in 
lowa was on a judgment obtained in 
Virginia. In the Virginia suit the de- 
fendant was served with process in 
Virginia. His counsel argued that the 
Virginia court had not acquired juris- 
diction because the defendant was 
domiciled in Pennsylvania and was 
only in Virginia temporarily for a few 
hours. The court refused instruction 
based upon this argument. There was 
a judgment for the plaintiff which was 
affirmed. 


Section 2. Citizenship 

Some courts hold that citizenship is 
a basis of jurisdiction, That is, that 
the jurisdiction of a court may be 
based on the fact that the defendant is 


Dean of the College of Law, University of Idaho 


a citizen of the state of which the court 
is an arm, although he is outside the 
territory. Thus in Henderson v. Stani- 
ford® the plaintiff sued in Massachu- 
setts to recover on a note. The defense 
was that the matter was res judicata 
by a prior judgment obtained against 
the defendant on the same note in 
California. In that suit the service was 
by publication while defendant was in 
Massachusetts. He had gone there a 
year before with the intention of re- 
turning shortly to California, where he 
had resided for eighteen years. The 
Massachusetts court held that the Cali- 
fornia judgment was valid and barred 
suit on the original cause in Massachu- 
setts. The California court had juris- 
diction over the defendant it held, be- 


. cause he was a citizen and domiciliary 


of California. 


Other courts hold that citizenship is 
not a basis of jurisdiction and that a 
judgment based upon citizenship is in- 
valid. In Smith v. Grady* a claim was 
filed with an executor in Wisconsin, 





1. 9 East. 192. 
2. 36 Iowa 116 (1872). 


3. 105 Mass. 504, 7 Amer. Rep. 551 (1870); 
accord, Ousley v. Lehigh Valley Trust & Safe 
Deposit Co., 84 F. 602 (C. C. E. D. Pa. 1897) 
Between a ~ of the United States, in pl 
where the defendant is a citizen of the United 
States, citizenship is synonymous with domicile. 
This is because the Fourteenth Amendment to 
= pier: pon of the United States provides 

on yar “All persons born or naturalized in the 

ted States, and subject to the jurisdiction 
poem | are citizens of the United States and 
the state wherein oer ba In Hammerstein 

v. Lyne, 200 F. 165 (1912), the court held that 
the word “reside” in this part of the due proc- 
ess clause meant domicile. 


4. 68 Wis. 215, 31 N. W. 577 (1887); gr 
Grube *, Nassauer, 210 N. Y. 149, 103 N. E. 1113, 
L. R. A. N.S. 161 (1913). 
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When Does a Court Have Jurisdiction? 


based upon an Ontario judgment com- 
menced by a citizen of Ontario by serv- 
ing the defendant with process while 
he was in Wisconsin, pursuant to an 
Ontario statute which provided that 
jurisdiction could be obtained over 
citizens in this way. The claim insofar 
as it was based upon the judgment was 
disallowed. This was affirmed by the 
Supreme Court of Wisconsin, which 
held that jurisdiction could only be ob- 
tained by service of process in the 
territory of Ontario or by voluntary 
appearance there. Thus the Wisconsin 
court held that citizenship could not be 
a basis of jurisdiction. 


Smith v. Grady represents the 
sounder view. The state of citizenship 
has no real power if the defendant is 
physically absent from its territory. 
In its origin, jurisdiction is based on 
power to seize and imprison the de- 
fendant.5 If the defendant is absent 
from the territory, the fact that he is 
a citizen will not enable the court’s 
officers to seize him and service cannot 
represent this power. 


In an equity proceeding commenced 
by service on defendant, who is a 
citizen but physically outside the ter- 
ritory and with no property in it, the 
equity court cannot enforce its decree 
by jailing the defendant. The decree 
can only be enforced by suing upon it 
in the state where the defendani is. 
Thus the state of which he is a citizen 
has no real power unless the defendant 
returns there. The same is true of a 
proceeding at law. 


Section 3. Domicile 

Domicile has been held to be a basis 
of jurisdiction in some types of cases. 
These cases, with one exception, have 
been within the family law area, chiefly 
divorce cases. Thus in Andrews v. 
Andrews*® the Supreme Court held that 
a divorce obtained in South Dakota 
where the plaintiff had gone from 
Massachusetts, and where defendant 
entered an appearance, was not en- 
titled to full faith and credit in Massa- 
chusetts because the plaintiff had not 
become domiciled in South Dakota. 
The court held that domicile was the 
sole basis of jurisdiction. 


The domicile theory is inconsistent 
with the territorial theory. Realistical- 


ly, power over an individual rests with 
the state in whose territory he is 
physically, not with the state in whose 
territory he is domiciled. When he is 
absent from the territory of the state 
in which he is domiciled, it cannot be 
said with any degree of realism that 
the domiciliary state has power over 
him. If the domiciliary state claims to 
exercise such power and the defendant 
does not return to his domicile and has 
no property there, the domiciliary state 
must ask the state where the defendant 
is physically to enforce its judgment. 
The domiciliary state does not have 
this power. The plaintiff who obtains 
such a judgment will have to sue on 
it in a state where defendant can be 
served while in the territory. It would 
be better if he were required to sue 
there in the first place. In Gould v. 
Gould’ the parties, who were domiciled 
in New York, obtained a divorce in 
France where they had resided for five 
years. The French court applied the 
New York law of divorce. In a suit 
for divorce in New York between the 
same parties, the New York court rec- 
ognized the French divorce decree, and 
dismissed the plaintiff's action on the 
ground that the matter was res judi- 
cata. Thus a divorce was recognized 
which was not based upon domicile. In 
De La Montanya v. De La Montanya* 
the California court held that a decree 
for alimony and custody of children 
could not be based upon the domicile 
of the defendant in California even 
though he was still domiciled in Cali- 
fornia after leaving there two days 
before suit was filed. It said that 
domicile was not a basis of jurisdic- 
tion for a money judgment. In Milliken 
v. Meyer,® Milliken sued Meyer in a 
Wyoming court. Meyer was physically 
in Colorado but was domiciled in 
Wyoming. He was personally served 
in Colorado, pursuant to a Wyoming 
statute which authorized such service 
on residents of Wyoming who had left 
the state with the intent to defraud 
creditors. In a Colorado suit brought 
by Meyer, questioning the validity of 
the Wyoming judgment, the Supreme 
Court held that the Wyoming judgment 
was valid, that domicile alone was a 
sufficient basis of jurisdiction. Appar- 
ently it did not occur to the court that 
this was giving extraterritorial effect to 
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the Wyoming statute. Prior to Milliken 
v. Meyer, domicile was generally con- 
fined to family law cases.!° In recent 
family law cases the Supreme Court 
has moved away from domicile. In 
1948 in Sherrer v. Sherrer!) the Su- 
preme Court abandoned domicile as a 
basis for divorce jurisdiction in cases 
where the defendant was served with 
process within the territory or entered 
an appearance. This decision impliedly 
overrules Andrews v. Andrews.'? In 
1953 in May v. Anderson'*® the Su- 
preme Court abandoned domicile in 
custody cases. 


Section 4. Residence 

In Rawstorne v. Maguire'* the New 
York court in a dictum indicated that 
it thought residence was a basis of 
jurisdiction. It was applying a New 
York statute which provided for serv- 
ice “upon natural persons residing 
within the state”. Actually it found that 
the defendant was not a resident of 
New York at the time of service but 
indicated that if he had been served 
with process pursuant to the statute, 
the service would have been sustained 
although the defendant was domiciled 
in Virginia. In England and in several 
of the dominions, statutes basing juris- 
diction for divorce upon residence have 
been sustained.!5 While it is a hopeful 
sign that the courts there are also 
abandoning domicile as a basis of 
jurisdiction in divorce, it is to be 
hoped that residence as a basis of 
jurisdiction will not receive further 
support. What we need are fewer bases 
of jurisdiction, not more. Territory 
should be the sole basis of jurisdiction 
except for consent. 


Section 5. Notice 
Adequate notice is necessary in addi- 





5. Michigan ay oy Fersy. 228 U. S. 346, 
. ed. 867, 33 S. Ct. % we 
we é $88 U. S. 14, 23 S. Ct. 237, 47 L. ed. 366 
(1903). 
7. 235 N. Y. 14, 138 N. E. 490 (1923). 

8. 112 Cal. 101, 44 Pac. 345 (1896). Overruled 
in Allen v. Superior Court, 41 Calif. 2d 306, 25° 
P. 2d 905 (1953) relying upon Milliken v. Meyer. 
i te 9. ae 
~—_ 311 U. S. 457, 85 L. ed. 297, 61 S. Ct. 326 

1940). : 
10. But see Henderson v. Staniford, supra, 


te 3. : 
“a 334 U. S. 343, 68 S. Ct. 1087, 92 L. ed. 1429 
(1948). 

13. 343 0. 30558 (1953) 

13. - 8. . 

14, 265 N. Y. 204, 192 N. E. 294 (1934). 

15. Griswold, Divorce Jurisdiction and Rec- 
ognition of Divorce Decrees—A Comparative 
Study, 65 Harv. L. Rev. 193 (1951). 
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tion to jurisdiction. The due process 
clause of the Fourteenth Amendment 
requires the best possible notice under 
the circumstances, in the sense of the 
one most likely to get actual notice to 
the defendant. In McDonald v. Mabee'® 
the Supreme Court held that published 
notice in the case of a defendant, who 
was out of the state but whose home 
was still in the state, was inadequate 
and not the best notice which could 
have been given under the circum- 


stances. 


II. 


Time as of Which 
Jurisdiction Is Ascertained 
Since people move across state lines 

it becomes important to determine the 
exact time as of which the presence of 
the defendant within the territory is to 
be ascertained. This could be the time 
of the service of process or the time 
of the conduct the legal effect of which 
is in question. In the absence of stat- 
utes the courts generally determine 
jurisdiction over the defendant as of 
the time of the service of process. 
Under statutes, such as the Non-Resi- 
dent Motorist Statutes, jurisdiction is 
determined as of the time of the con- 
duct the legal effect of which is in 
question. 


Section 1. 
Time of Service of Process 

In Michigan Trust Company v. 
Ferry'* the Supreme Court of the 
United States said that jurisdiction 
over a person is based on the power 
of the sovereign to seize and imprison 
him. If that power exists and is exer- 
cised by service of process (appoint- 
ment in the case of a court officer) at 
the beginning of the cause, jurisdiction 
is determined as of the time of the 


service. The necessity of maintaining 


physical power is dispensed with there- 
after. The court is considered as having 
jurisdiction thereafter even though the 
defendant leaves the territory. Every 
subsequent order in the cause is based 
upon the jurisdiction which the court 
had at the time of service of process. 

In Golden, Belknap & Swartz v. 
ConnersvilleWheelCo.,18 the court held 
that jurisdiction over a foreign cor- 
poration was not obtained by service 


on the president in Michigan when he 
was not there on business for his com- 
pany. In other words, the foreign 
corporate defendant must be doing 
business within the territory at the 
time of service in order for the court 
to acquire jurisdiction by such service. 
At one time several years before the 
service of process the corporation had 
done business in Michigan by entering 
into a contract with plaintiff out of 
which this action arose. However this 
would not sustain jurisdiction because 
the corporation had ceased doing busi- 
ness in Michigan and was not doing 
business at the time of service. 


The rule that jurisdiction over the 
person of defendant is determined as 
of the time of service is quite generally 
applied to individual defendants. In 
the case of corporate defendants the 
authorities are divided.!® The Supreme 
Court of the United States is on both 
sides of this split. It applied the rule 
in Commercial Mutual Accident Co. v. 
Davis?® and refused to apply it in 
Rosenberg v. Curtis Brown Co.*} 
Rosenberg v. Curtis Brown Co. is not 
In it the defendant, a haber- 
dasher in Oklahoma, was a corporation 
sole. The owner-president went to New 
York City to purchase merchandise. 
While there he was served with process 
in a cause of action arising out of 
previous purchases there. If he had 
not been incorporated the court would 
unquestionably have acquired jurisdic- 
tion by the service. 


sound. 


Section 2. Time of Conduct, 
the Legal Effect of Which 
Is in Question 

Many states have statutes which 
provide that if a foreign corporation 
does business in the state, suits on 
causes of action arising out of such 
business may be brought within the 
state even though at the time of the 
commencement of the suit the foreign 
corporation has withdrawn from the 
state and is not present or doing busi- 
ness there at that time. These statutes 
generally provide for service upon 
some such public officer as the secre- 
tary of state and for registered mail 
notice to the defendant corporation. 
In Collier v. Mutual Reserve Fund 
Life Association?? the court sustained 
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jurisdiction over a corporation which 
had withdrawn from the state, uphold- 
ing the statute. It said that the statute 
became part of the contract. While the 
reason given for this result is not 
sound,” the result is sound because the 
defendant foreign corporation was do- 
ing business in the state at the time 
of entering into the contract, and since 
it was “present” in the state at that 
time it was under the territorial theory 
subject to the statute. The effect of the 
statute is that the time for ascertaining 
the jurisdiction of the court is the 
time of the conduct, the legal effect of 
which is in question. 

In Hess v. Pawloski** the Supreme 





abt 243 U. S. 90, 61 L. ed. 608, 37 S. Ct. 343 
aul . 228 U. S. 346, 57 L. ed. 867, 33 S. Ct. 550 


3). 
18. 252 F. 904 (1918). 
19. See Stimson, Jurisdiction Over F 
rer = ations, 18 Sr. Louis L. Rev. 195. “201 
(1308 243 U. S. 245, 53 L. ed. 782, 29 S. Ct. 445 


8). 
(ee * hee S. 516, 67 L. ed. 372, 43 S. Ct. 170 


22. tis F. 617 (1902). See also Western Gre 
. New York Oversea Co., Inc., 296 F 


Alabama Great Soutien Railway Co. 
v. Carroll, 97 Ala. 126, 11 So. 803 (189: 
ae U. S. 352, 71 L. ed. 1091, 47 S. Ct. 632 
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Court of the United States upheld a 
Massachusetts statute providing that 
the operation of an automobile in the 
state by a nonresident should be deemed 
equivalent to the appointment by him 
of the registrar as his agent upon 
whom process might be served in 
causes of action arising out of its 
operation in the state. The statute re- 
quired the plaintiff to send a copy of 
the process to defendant by registered 
mail, The defendant had an accident 
in Massachusetts. In a suit in Massa- 
chusetts, after he had left the state, 
service pursuant to the statute was held 
valid by the Supreme Court. Defend- 
ant’s argument that it was contrary to 
the due process clause of the Four- 
teenth Amendment was rejected. Mr. 
Justice Butler based jurisdiction on the 
implied consent of the defendant to the 
jurisdiction. Implied consent was a 
fiction since there was no express con- 
sent and no conduct from which con- 
sent could be implied. The result is 
sound because the defendant was in 
Massachusetts at the time of his ac- 
cident, and by the territorial theory 
he was subject to the law of Massachu- 
setts at that time. The statute provided 
that he might be sued in such a cause 
arising in the state after he had left 
the state. Since he was subject to the 
statute at the time of the accident, it 
applied to him. The effect of the statute 
is to move the time for ascertaining 
jurisdiction back from the time of 
service to the time of the conduct, the 
legal effect of which is in question, as 
in the case of the corporation statutes 
referred to above. 


It would appear that a general stat- 
ute providing for suit in the state after 
defendant had left the state, based on 
conduct of the defendant in the state, 
would be sustained. 


Some of the nonresident motorist 
statutes have provided for suit in the 
state against the nonresident motorist’s 
executor or administrator appointed in 
another state. Such a provision has 
een sustained by some courts.2° This 
is unsound, Unlike his decedent, the 
foreign executor or_administrator was 
not in the state where the accident 
occurred and not subject to the statute 
at the time of the accident. The statutes 
which continue actions which at com- 
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mon law were terminated by the death 
of the defendant or which provide for 
an action against the estate after death 
are basically statutes which provide for 
the distribution of the deceased’s 
property. The applicable law should 
be the law governing the property.?® 
In Knoop v. Anderson?’ a federal dis- 
trict court held unconstitutional and 
void the part of the nonresident motor- 
ist statute which provided for obtaining 
jurisdiction over executors and admin- 
istrators appointed in other states. It 
said that a proceeding against an estate 
was a proceeding in rem against assets 
within the jurisdiction of the court 
appointing the executor or administra- 
tor. It held that they could not be sued 
elsewhere in their representative capac- 
ity because the action would not be in 
personam and such courts would not 
have jurisdiction of the assets to be 
distributed. The court noted that the 
supposed consent of the motorist was 
a fiction and that actions against the 
deceased brought in his lifetime which 
were continued against his estate be- 
came proceedings in rem at the mo- 
ment of decedent’s death. 


Section 3. Extension of Juris- 
diction Beyond the Territory 

In Henry L. Doherty & Co. v. Good- 
man,?8 Doherty, who was an individual 
not incorporated but who used the 
name Henry L. Doherty & Co., was 
sued in Iowa on a cause of action aris- 
ing out of the sale of stock which had 
been sold to the plaintiff by one of 
Doherty’s salesmen in Iowa, where 
Doherty had an agency. Doherty was 
not in Iowa either at the time of the 
sale or at the time the suit was com- 
menced. Service in the suit was made 
on his agent, pursuant to a statute 
which provided that jurisdiction over 
an individual who had an agency in 
Iowa could be obtained in this way. 
This service was sustained by the 
Supreme Court of the United States 
based upon implied consent, relying 
upon the authority of Hess v. Pawloski. 
The Court held that the statute did not 
violate the privileges and immunities 
clause of the United States Constitu- 
tion. The result in this case is not 
sound. Doherty never was in Iowa. 
The case can be distinguished from 





Hess v. Pawloski where the defendant 
was in Massachusetts at the time of the 


automobile accident. Doherty could 
not be subjected to the Iowa law on 
the territorial theory. The application 
of the Iowa law to him is an extra- 
territorial application of that law. The 
implied consent is fictional and is not 
a fair inference from any of the facts 
in the case. Iowa could by statute make 
the agent in Iowa personally liable in 
these actions or subject Doherty’s prop- 
erty in Iowa to such liability, but not 
Doherty himself. 


Il. 

Jurisdiction by Consent 
Section 1. 
Entry of Appearance 

Entrance of appearance by the de- 
fendant will give the court jurisdiction 
over him. It is inferred that by enter- 
ing an appearance the defendant con- 
sents to the jurisdiction of the court. 
It was so held in Oliver v. Rutland.*° 
Some of the court’s language in this 
case goes too far. It said that juris- 
diction could be acquired by “acknowl- 
edgment of service” and by “waiver” 
of service. If the defendant is physical- 
ly beyond the jurisdiction, an acknowl- 
edgement or acceptance of service could 
mean no more than that the defendant 
agreed that jurisdiction would be the 
same as if he had been personally 
served. However, such personal service 
is invalid. It is difficult to see how the 
defendant could be taken as consenting 
to the jurisdiction of the foreign court 
by such an acknowledgment or ac- 
ceptance. The same is true of a waiver. 
It is not clear that the waiver would 
involve consent to the jurisdiction of 
the court. It would only mean that the 
jurisdiction was the same as if the 
defendant had been personally served. 
Such service if outside the territory 
would be invalid. 

In Hall v. Lanning*® the Supreme 
Court of the United States held that 

(Continued on page 636) 





Oviatt v. Garretson, 205 Ark. 702, 171 PS Mf 
od. 387 (i) — v. ciete 300 N. Y. 
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26. Herzog v. Stern, 264 N. 379, 191 N. , 
23 (1934); Grant v. McAuliff, 264 P. 2d 944, 949 
(1953). 

27. 71 v. oe 832 (1947). 

28. 294 U 3 693, 79 L. ed. 1097, 55 S. Ct. 553 
(a). 

172 S. E. 660 (1934). 

30. 91 U. S. 160 (1875). 
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Labor Law: 


A New Line 


by Harry J. Lambeth °¢ 


of Decisions? 


of the District of Columbia Bar. 


Mr. Lambeth discusses certain recent decisions by the Supreme Court 
which indicate, he thinks, that the Court has shifted the emphasis in 
cases arising under the National Labor Relations Act. In the past, the 
decisional law has favored the protection of the right to join and be 
represented by unions, but the new climate seems to mean more protection 
for employees that do not wish to join labor organizations. 





A new vista in labor law slowly has 
been opening during the past three 
years that is expected to formulate new 
principles in governing the “can and 
can’t” of labor-management relations. 

A dissenting Supreme Court Justice, 
alamed over the trend, has termed 
ita “formal surrender” to restrictions 
on picketing and the activities of labor 
organizations. The developing drama 
is now a three-act presentation featur- 
ing state courts, the United States Su- 
preme Court and the National Labor 
Relations Board. 

In short, the new vista is based on a 
more careful reading of statutes which 
give employees the right to join or re- 
rain from joining labor organizations, 
and a more careful examination of 
union activities. Until recently the em- 
phasis has been on protecting the right 
to join and be represented by unions. 
Although this principle is strongly up- 
held, the other side of the coin—the 
right of an employee to stay out of a 
labor union—has been receiving at- 
tention? 

Perhaps the catalyst setting off the 
new decisions is the understanding that 
€conomic pressure upon an employer 
Sometimes amounts to coercion of an 


employee. In other words, the employer 
can be used as the vehicle to compel 
employees to join labor organizations 
involuntarily. 

Although the view that direct pres- 
sure upon an employer can indirectly 
interfere with an employee’s right of 
free collective bargaining has been 
germinating for years, it was not until 
1955 that a state court decision pro- 
mulgated it into an issue of growing 
legal significance. The case got its start 
in a New England restaurant. 

The Hotel and Restaurant Employees 
and Bartenders International Union de- 
cided on a statewide organizing drive 
to increase their membership rolls. One 
of the first organizing targets was a 
Portland, Maine, restaurant, Theo- 
dore’s Lobster House. When the ma- 
jority of the thirty employees declined 
to join Local 390 of the union, pickets 
appeared at the restaurant. Only three 
ot the thirty employees went on strike, 
two of them serving as pickets, while 
the third merely watched from across 
the street. 

The employer, who had not inter- 
fered with the union’s activities, peti- 
tioned the Maine courts to enjoin the 
picketing. The injunction was granted. 


It was affirmed on May 31, 1955, by the 
Maine Supreme Court, Pappas v. Sta- 
cey; 116 A. 2d 497, 36 LRRM 2619. 
The action was based on a Maine stat- 
ute that protected employees in their 
right to join or not join a union. Jus- 
tice Williamson wrote: 


Under the statute, the employee, or 
worker, is protected from “interference, 
restraint or coercion by their employers 
or other persons.” The worker must be 
left free from interference by employer 
or other persons in reaching a decision 
whether to join or refrain from joining 
a union. It follows necessarily that pres- 
sure cannot lawfully be directed against 
the employer to force him to interfere 
with the free choice of his employees. 
The plaintiff cannot lawfully be placed 
in a position where compliance with 
the strikers’ demands requires action in 
violation of the law of the State. 


The court highlighted the dilemma 
of the employer: 


The employer may neither interfere 
nor be compelled to interfere with his 
employees in matters of organization. 
He cannot lawfully stop his loss from 
picketing by denying full freedom of 
association to his employees. Freedom 
to associate of necessity means as well 
freedom not to associate. 


The court explained that, 


The employee cannot escape a share 
of the irreparable damage admittedly 
caused to the business on which his 
livelihood depends. Irreparable damage 
to employer must in any appreciable 
period be like damage to the employee. 
The defendants say in substance to the 
27 non-union workers “join with us or 
we will continue to harm the business 
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in which you are employed”. 


To employers caught in union drives 
to organize their reluctant employ- 
ees, the Maine decision appeared 
to break the ground for a national 
precedent. But doubt tempered the en- 
thusiasm of management attorneys 
when the Supreme Court of the United 
States denied certiorari. 350 U.S. 870, 
36 LRRM 2756 (1955). 


The Vogt Case... 
The Union Reversed 

While the Pappas decision remained 
the law in Maine, Wisconsin courts also 
were taking a look at the problem. A 
Teamsters local sought to represent the 
employees of Vogt, Inc., a gravel busi- 
ness. When employees refused to join 
the Teamsters, union pickets appeared 
at a rural road running to the com- 
pany’s gravel pit. When the resulting 
litigation first reached the Wisconsin 
Supreme Court in 1955, the court up- 
held the union. But within the year, the 
court reconsidered its decision, and on 
February 7, 1956, reversed itself, find- 
ing no labor dispute at Vogt and that 
the Teamsters were in violation of Wis- 
consin public policy on picketing, 74 
N.W. 2d 749, 37 LRRM 2535. 

The state court brushed aside the 
familiar union defense that picketing 
is merely an expression of free speech 
and thus constitutionally protected. 
Picketing at a seldom travelled road 
seemed to indicate that the purpose of 
the pickets was to halt deliveries, and 
not to disseminate information. The 
court wrote: 


One would be credulous. indeed, to 
believe under the circumstances that 
the union had no thought of coercing 
the employer to interfere with its em- 
ployees in their right to join or refuse 
to join the defendant union. 


The United States Supreme Court 
granted certiorari and sixteen months 
after the Wisconsin reversal, on June 
17, 1957, Justice Frankfurter’s opinion 
upheld Wisconsin’s right to halt such 
picketing, /nternational Brotherhood of 
Teamsters v. Vogt, Inc. (1957) 354 
U.S. 284, 40 LRRM 2208. Speaking 
for the Court, Justice Frankfurter said: 


Of course, the mere fact that there is 
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automatically 
justify its restraint without an investi- 
gation into its conduct and purposes. 
State courts, no more than state legi- 
slatures, can enact blanket prohibitions 


“picketing” does not 


against picketing. The series of 
cases following Thornhill and Swing 
demonstrates that the policy of Wis- 
consin enforced by the prohibition of 
this picketing is a valid one. 


He added that the Wisconsin injunc- 
tion must be read in the light of the 
opinion of the Wisconsin Supreme 
Court, “which justified it on the 
ground that the picketing was for the 
purpose of coercing the employer to 
coerce his employees”. 

Not forgetting the Maine case, he 
explained why certiorari was denied. 


The whole series of cases discussed 
above allowing, as they did, wide dis- 
cretion to a State in the formulation 
of domestic policy, and not involving 
a curtailment of free speech in its 
obvious and accepted scope, led this 
Court, without the need of further 
argument to grant appellee’s motion to 
dismiss the appeal in that it no longer 
presented a substantial federal ques- 
tion. 


A dissent in the Supreme Court’s 
Vogt decision emphasized the signifi- 
cance of the majority’s view and con- 
tended that the high court had come 
the “full circle” in picketing decisions 
with a return to older and more con- 
servative views on picketing problems. 
Joined by Chief Justice Warren and 
Justice Black, Justice Douglas summed 
up what he felt was the return to an 
earlier era. 


The Court has now come full circle. 
In Thornhill vy. Alabama, 310 U.S. 88, 
102, we struck down a state ban on 
picketing on the ground that “the dis- 
semination of information concerning 
the facts of a labor dispute must be re- 
garded as within that area of free dis- 
cussion that is guaranteed by the Con- 
stitution.” Less than one year later, we 
held that the First Amendment protect- 
ed organizational picketing on a factual 
record which cannot be distinguished 
from the one now before us. AFL v. 
Swing, 312 U.S. 321. Of course, we 
have always recognized that picketing 
has aspects which make it more than 
speech ... 

The retreat began when, in Team- 
sters Union v. Hanke, 339 U.S. 470, 
four members of the Court announced 
that all picketing could be prohibited 
if a state court decided that that picket- 


ing violated the State’s public policy. 
The retreat became a rout in Plumber's 
Union v. Graham, 345 U.S. 192... 

Today the Court signs the formal 
surrender. State courts and_ state 
legislatures cannot fashion blanket 
prohibitions on all picketing. But, for 
practical purposes, the situation now 
is as it was when Senn v. Tile Layers 
Union, 301 U.S. 468, was decided. 
State courts and state legislatures are 
free to decide whether to permit or 
suppress any particular picket line for 
any reason other than a blanket policy 
against all picketing. 


The Vogt decision, which has its 
roots in the Pappas case, appears to be. 
not a formal surrender, but a turning 
point after a more critical look at union 
picket lines and their far-reaching 
effects. 


The Supreme Court’s holding had an 
almost immediate sequel in another 
government agency less than a Wash- 
ington mile from Supreme Court cham- 
bers. The National Labor Relations 
Board had under advisement a picket- 
ing case involving the Teamsters Union 
and a Washington, D. C., furniture 
store, Curtis Brothers ( Drivers, Chauf- 
feurs & Helpers Local 639 vy. Curtis 
Brothers, Inc., 119 NLRB No. 33. 41 
LRRM 1025.) The Vogt ruling made 
Curtis Brothers a landmark decision 
in NLRB case reports. 


In 1953, Local 639 of the Washing- 
ton, D. C., Teamsters was certified as 
the bargaining agent for Curtis Broth- 
ers’ drivers. An impasse resulted in 
contract negotiations when the Team- 
sters failed to win a demand for a 
union shop or compulsory unionism 
clause. A strike and picketing followed. 
On February 1, 1955, Curtis filed a 
representation petition with the Labor 
Board questioning the union’s majority 
status. An election was sought, and. 
after eighteen months of picketing. the 
employees voted twenty-eight to one 
against the Teamsters. 

In unfair labor practice and second- 
ary boycott charges against the union, 
the company contended that the Team- 
sters’ continued picketing for union 
recognition amounted to coercion upon 
the company to coerce their employees 
into the union. An NLRB trial exam- 
iner disagreed, and dismissed the com- 
plaint. Curtis Brothers appealed to the 
Board. 
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Employee Coercion .. . 
The Board Reverses Itself 

But the now-famous Vogt decision 
made its appearance between the trial 
examiners Curtis holding and the 
NLRB’s ruling. On October 31, 1957, 
about five months after Vogt, the 
NLRB reversed its examiner by a four 
to one vote. The Labor Board offered 
its explanation of the National Labor 
Management Relations Act. 

Section 8(b) (1) (A) provides, said 
the Board: 


It shall be an unfair labor practice 
for a labor organization or its agent 
... to restrain or coerce . .. employees 
in the exercise of the rights guaran- 
teed in Section 7. In terms of statutory 
language, therefore, our question is 
whether this picketing restrains or co- 
erces the employees in their free exer- 
cise of the rights guaranteed in Section 
7. These latter “rights” expressly in- 
clude the right of all employees to 
“bargain collectively through repre- 
sentatives of their own choosing”. 

If a minority union picketing has a 
restraining or coercive effect upon the 
employees, and if such coercion cuts 
into their privilege to choose or reject 
any particular union, the only two es- 
sential elements of the unfair labor 
practice spelled in Section 8(b) (1) 
(A) have been established. 


Union attorneys contended that the 
picketing at Curtis Brothers was not 
coercion and that the Taft-Hartley Act 
should not be read as plainly as it 
reads. The Board’s reply was to cite the 
Vogt decision. 


In the Vogt case, the Supreme Court 
upheld the validity of a Wisconsin 
statute making it an unfair labor prac- 
tice to picket peacefully to force an em- 
ployer to recognize a union that did 
not represent its employees. The Su- 
preme Court agrees with the state 
court that the picketing was “to coerce 
the employer to put pressure on his 
employees to join the union, in viola- 
tion of the declared policy of the 
State.” and goes on to say, “For a 
declaration of similar congressional 
policy, see Section 8 of the Taft-Hart- 


Z Act, 61 Stat. 140, 29 USC Section 


The Labor Board continued its ex- 
planation, holding that coercion alone 


one element of Section 8 (b) (1) 
(A), 


P The coercion becomes unlawful only 
it goes to the employees’ free exercise 


of their Section 7 rights. That the co- 
ercion effected by a minority union’s 
picket lines aimed at obtaining ex- 
clusive recognition trenches upon the 
employees’ freedom to accept or re- 
ject any union is too clear to require 
extended discussion. 


Although the U. S. Court of Appeals 
for the District of Columbia later re- 
versed the NLRB’s Curtis holding (43 
LRRM 2156), the Supreme Court has 
just granted certiorari, and a decision 
will come in its next term of court. 

A companion decision before the 
Board was handed down a week later, 
November 7, 1957, which extended the 
doctrine that coercive pressure on the 
employer may amount to coercion of 
employees. The principle was broad- 
ened beyond picketing to include “we 
do not patronize” lists circulated by 
unions to cause economic loss to such 
firms. The Board in JAM, Lodge 942 v. 
Alloy Manufacturing Co., 119 NLRB 
No. 38, 41 LRRM 1058, found such 
lists violate Section 8 (b) (1) (A) and 


reversed its trial examiner. 


As the restraint and coercion brought 
to play upon the employees is an 
economic one through curtailment or 
extinction of their employer’s business, 
it is not really material whether the 
pressure is applied through the act of 
picketing, and thereby hurting the busi- 
ness, or by other equally direct and 
effective techniques. 

Thus appeals to consumers and “we 
do not patronize” lists contain the 
same threats to the employees’ livelihood 
as does picketing. Like picketing, they 
are concededly aimed at hurting the 
employer economically by blacklisting 
him in the estimation of those persons 
among whom he earns his living, and 
whose dealings support his business 
operations. And, as in the case of pic- 
keting, to the extent that the employer 
suffers the economic loss that the 
Union seeks to inflict, the employees’ 
earnings are threatened with diminu- 
tion, and their very jobs endangered. 

We see no basis for distinguishing 
appeals made orally to consumers or 
away from an employer’s premises 
from the self same appeals addressed 
to consumers by way of a picket line. 
The intended and necessary effect of 
each type of appeal is the same—to 
threaten the employer’s business and 
necessarily the employees’ job security. 


In the meantime the Court of Ap- 
peals for the Ninth circuit reversed the 
NLRB in the Alloy case by holding 


that a minority union did not violate 


Labor Law 





Harry J. Lambeth is a labor at- 
torney for the Chamber of Com- 
merce of the United States. A mem- 
ber of the Illinois and District of 
Columbia Bars, he is a graduate 
of the Georgetown University Law 
School (1950) and of the University 
of Illinois School of Journalism 
(1940). 





the law by placing an employer on a 
“we do not patronize list”. (41 LRRM 
2548; 263 F. 2d 796.) 

With the NLRB holding against the 
use of “unfair” or “we do not patron- 
ize lists” to win union recognition, the 
Labor Board’s general counsel felt the 
Board might also want to pass on the 
so-called “fair lists”, some unions use 
to bring economic pressure on non- 
union workmen employed by competi- 
tive firms. On December 17, 1957, Gen- 
eral Counsel Jerome D. Fenton author- 
ized a complaint against the Sheet 
Metal Workers International Associa- 
tion, AFL-CIO and four of its locals, 
charging secondary boycotts against 
the Burt Manufacturing Company, of 
Akron, Ohio, makers of roof venti- 
lators. 

For more than ten years Burt’s one 
hundred and fifty shop employees have 
belonged to the Steelworkers. Burt has 
a union shop contract with the union. 
The Sheet Metal Workers, however, 
rely on their agreements with metal 
contractors permitting Sheet Metal 
Union members to refuse to work on 
goods not manufactured by members 
of their union. The union maintains a 
“fair” list of manufacturers, and Burt 
is not among them. 
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This case, which is now on appeal 
to the Labor Board from a trial ex- 
aminer’s decisions, is considered a 
potential history maker in the current 
labor-management controversy over the 
Taft-Hartley Act’s secondary boycott 
provisions. 

The Supreme Court’s consideration 
of the Curtis and possibly the Alloy 
cases will provide an opportunity for 
the Court to extend its Vogt decision to 
interstate commerce activities. On the 
other hand, the Court may not apply 
the Vogt philosophy to Curtis and 
Alloy, thereby restricting such prin- 
ciples to intrastate commerce and state 
public policy. 

Recent NLRB decisions, however, 
have led union spokesmen to identify 
the present NLRB as the “Eisenhower” 
Board. They refer to earlier Board de- 
cisions as those of the “Truman” 


Board. 


But others feel that such appellations 
are inaccurate. They feel that the 
NLRB is merely following the Supreme 
Court’s lead and the Board’s reversals 
of its early holdings are nothing more 
than the recognition of the new vista 
in labor-management relations; that it 
is not a Republican or a Democratic 
NLRB, but a willingness to give greater 
attention to the original intent of Con- 
gress and its statute. Without the Su- 
preme Court pioneering the way in a 
deeper understanding of industrial re- 
lations problems, the new NLRB de- 
cisions might not have come. 

An example might be found in the 
recent announced “crackdown” by the 
NLRB against the closed shop, found 
in a number of the building trades’ 
contracts with contractors. 

In early 1956 the Board in Plumbers 
Union v. Vernon L. Bryant, 115 NLRB 
No. 90, 37 LRRM 1360 (commonly 


known as the Brown-Olds case), found 
3-0 that the plumbers in El Paso, Tex. 
as, maintained an illegal hiring hall. 
The union’s contract with plumbing 
concerns forbade the employment of 
plumbers that were not in good stand- 
ing with the union. This 1956 decision 
was nearly ten years late in enforcing 
the Taft-Hartley Act’s ban against the 
closed shop. 

But it was only in February, 1958, 
that the NLRB, through its general 
counsel, advised all building trades 
unions that it would no longer permit 
Tart-Hartley’s closed shop prohibitions 
to be disregarded. This reversal of a 
ten-year-old government policy was not 
the action of an “Eisenhower” Labor 
Board, but merely a Labor Board that 
finally decided to give effect to the law 
as enacted by a majority of both parties 
over President Truman’s veto more 
than a decade ago. 


Conference of Judges To Consider Problems of Delay 


Minimizing unnecessary steps, ex- 
pense and delay in litigation of a pro- 
tracted nature is one of the objectives 
of a week-long, nationwide conference 
of more than fifty United States Circuit 
and District Judges to be held at the 
University of Colorado next summer. 

Announcement of the conference, 
which will start July 13, was made 
Wednesday (April 29) by Edward C. 
King, Dean of the University of Colo- 
rado School of Law. 

Three days will be devoted to con- 
sideration of protracted cases. Follow- 
ing seminars on these problems, the 
judges will take up individual sentenc- 
ing practices, giving special considera- 
tion to the problems that weigh heavily 
on each federal judge when it is his 
duty to impose sentence upon an indi- 
vidual convicted in a United States Dis- 
trict Court. 

The conference at the University of 
Colorado Law School is the last in a 
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series of three. The two previous semi- 
nars were held at the New York Uni- 
versity Law Center in August 1957 and 
at the Law School of Stanford Univer- 
sity in August 1958. 

They are sponsored by the Commit- 
tee on Pretrial Procedure of the Judi- 
cial Conference of the United States, 
under the chairmanship of Circuit 
Judge Alfred P. Murrah of Oklahoma 
City, Oklahoma, a member of the Court 
of Appeals of the Tenth Circuit, which 
sits in Denver. 

The two-day concentration on sen- 
tencing practices, the Institute on Sen- 
tencing, will give special attention to 
several new and more flexible sentenc- 
ing procedures. Two of these, author- 
ized by Congress in the last session, in- 
clude the opportunity the court now 
has to use institutional facilities of the 
Department of Justice for observation 
and study of a defendant and, also, for 


the judges to use the sentencing pro- 
visions of the Federal Youth Correc- 
tion Act for offenders between the ages 
of 22 and 26. In charge of the institute 
as chairman is Judge William J. Camp- 
bell, Chicago, Chief Judge of the 
United States District Court for the 
Northern District of Illinois. 

In addition to the judges, Dean King 
said between twenty to twenty five lead- 
ing lawyers engaged in litigation be- 
fore federal courts would attend the 
conference. 

Experts expected to take part in 
conference sessions include: Warren 
Olney III, Director of the Administra- 
tive Office of the United States Courts; 
James V. Bennett, Director of the Bu- 
reau of Prisons; George J. Reed of the 
Board of Parole; and Louis J. Sharp, 
Chief of Probation of the Administra- 
tive Office of the United States Courts. 

All of the authorities are from Wash- 
ington, D. C. 
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| A Problem for Professional Men: 


The Expanding Concept of Tax Fraud 


by Harrop A. Freeman ¢ Professor of Law at Cornell Law School 


The line between tax avoidance, which is legal and even encouraged by 
the Government, and tax evasion is a fine one. Professor Freeman is dis- 
turbed by what he finds to be the growing practice of the Government to 
use an allegation of “tax fraud” as an excuse for re-examining returns for 
years for which the period of limitations has otherwise passed. Such a prac- 
tice may endanger the professional standing or even the license of a doctor, 
lawyer, accountant, or broker who has been honest, although perhaps 


careless in his recordkeeping, he observes. 





Tax lawyers and accountants have 
among their clients many professional 
persons. Their returns are most fre- 
quently audited because, not being 
engaged in a business but rather a 
service, their books are not often de- 
tailed and business-like and because 
their income places them in the bracket 
at which audit is almost universal. 

We should therefore be particularly 
aware of the increased number of 
“fraud” cases against professional 
people and the danger to their pro- 
fessional standing involved in tax 
litigation. 

It seems to me the growth of fraud 
cases is so great, the concept of tax 
is so technical, the use of 
as an excuse to open barred 
so frequent and the concept 
of “fraud” may be so confused by 
evidentiary rules and presumptions, 
that the cases have come to endanger 
the honest—though perhaps careless— 
taxpayer. In particular the danger of 
Suspension, censure or loss of license 
for the doctor, dentist, broker, insur- 
ance agent or other professional per- 
son as the result of tax problems un- 


“fraud” 
years is 


related to his professional ethics must 
not be underestimated. Ours is a tax 
administration based on_ self-assess- 
ment and assumed honesty, yet, at the 
same time, encouragement to pay the 
smallest tax possible.1 

Recently the first reported court 
cases of professional discipline for tax 
frauds have appeared. 

There has recently appeared Jn re 
Kindschi,? where conviction for filing 
false and fraudulent returns was con- 
sidered to involve moral turpitude and 
to require summary dismissal of a 
physician. In re Seijas,® applied the 
same rule to an attorney. Several of 
the large professional associations feel 
required to consider disciplinary pro- 
ceedings against a person as to whom 


even a fraud penalty is assessed (as 
compared to a conviction). These cases 
involving tax frauds have all been of 
recent vintage. They do not show a 
consistent pattern, even for conviction 
cases. Some consider tax dereliction 
as “moral turpitude” requiring disci- 
pline;* some as “moral turpitude” 
without automatic disbarment;> some 
as not “moral turpitude”.® The United 
States Supreme Court has recently de- 
veloped considerable law as to when 
moral turpitude is involved.7 

Most states developed their rules for 
disbarment, suspension or discipline 
before the tax fraud issue became im- 
portant. New York may be taken as 
an example, and I shall largely con- 
sider cases of attorneys because the 
rules are more clearly spelled out than 
for some of the other professions. Dis- 
barment of an attorney convicted of a 
felony (recognized as such in New 
York) is automatic.? Disbarment for 
a misdemeanor occurs only if it in- 
volves “moral turpitude”.!° Beginning 
with disbarment for fraudulently deal- 
ing with clients, fraud in other matters 
came to be recognized as a primary 





1. Helvering v. Gregory, 69 F. 2d 809, 810 
(2d Cir. 1934), affirmed, 293 U. S. 465 (1935); 
Paul, The Lawyer as a Tax Adviser, 25 Rocky 
Mr. L. Rev. 412 (1953); Freeman, 46 Cot. L. 
Rev. 951 (1946) and cited cases. Yearly there 
are about 750 indictments out of 60 million 
returns. 

2. 319 P. 2d 824 (Wash., 1958). 

3. 318 P. 2d 961 (Wash., 1957). 

4. In re Hallinan, 272 P. 2d 768 (Calif., 1954). 

5. In re Burse, 258 S.W. 2d 625 (Mo., 1953); 
“ v. Bar Association, 46 A. 2d 289 (Md., 

6. People v. Fischer, 287 P. 2d 973 (Colo., 
1955) 


\ a ‘See discussion in Schware v. Bar Exami- 


ners of New Mexico, 353 U. S. 232 (1957) and 
Konigsberg v. State Bar of California, 353 U. S. 
252 (1957). See also reasoning in Sacher v. 
Association of the Bar of the City of New York, 
347 U.S. 388 (1954). 

8. It was only in the past six years that the 
rule permitting voluntary disclosure was abol- 
ished and the new campaign to open old years 
by a virile fraud campaign was be; 7 

9. N. Judiciary Law, $90(4); Koster v. 
Superintendent of Insurance, ... N. Y. 2d ... 
(1958); In re Donegan, 282 N. Y. 285 (1940). 

10. Matter of Hughes. 188 App. Div. 520, 177 
a aa. 4 (lst Dept. 1919); Matter g 
lly-Sonne, 550, 300 N. 


McNa 252 “—_ Vv. . - 
Supp. 459 (lst Dept. 1937); note, 43 CorneL. 
L. Q. 489 (1958). 
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ground of discipline.'! But one has 
to search diligently to find a pre-1950 
case disbarring an attorney for a tax 
fraud.'* One of the farthest extensions 
recently occurred when an attorney was 
disbarred for using slugs in parking 
meters.!3 | think no reputable pro- 
fessional person would claim the right 
to practice where he is guilty of real 
fraud—that is, intentional dishonesty. 
But it is precisely because tax fraud 
cases no longer seem restricted to such 
sinister motives that undesirable danger 
to professional standing arises from 
tax cases. 


Evasion, Avoidance ... 
An Indistinct Line 

It has long been recognized that tax 
evasion and avoidance are closely re- 
lated and fall either side of a fine and 
indistinct line.!4 The avoider (proper) 
may take every controversial issue in 
his own favor, for no man need pay 
more than the minimum of tax. The 
law and the Internal Revenue Service 
expect this.!° Evasion (improper) has 
been thought to result from some im- 
moral, intentional and sinister plan not 
to pay a tax legally due.'® It has been 
thought in the past that we were keep- 
ing clear this 
drawing the line between negligence 
and fraud.'* The statute of limitations 
runs even if you are negligent or have 
not paid your full tax,'8 while fraud 
or evasive tactics extends the period.!® 
This rule was not intended to encour- 
age the assertion of fraud, as the 
Government has been doing, as a means 
of opening the period of limitation in 
what was truly a non-fraud case. The 
net worth method of proving taxpay- 
ers’ errors originated in cases where 
fraud or criminal action appeared from 
other factors than mere discrepancy of 
over-all taxable income.?® More re- 
cently it has been extended to ordinary 
civil cases and is used as a method of 
proving taxable income.*! Though the 
Commissioner’s determination of a de- 
ficiency, and therefore of the presence 
of taxable or “hidden” income is pre- 
sumptively correct,?* his determina- 
tion of fraud or criminality is not pre- 
sumptively correct.2* The Tax Court, 
however, tends to follow the Commis- 
sioner even in his determinations of 
fraud or criminality, and the courts 


same distinction in 


follow the Tax Court in its determina- 
tion of fact.?4 

This may appear as a catalogue of 
unrelated rules. Yet these are the blocks 
out of which it seems we have built a 
top-heavy legal structure. Several re- 
cent cases, added to the many cases 
moving in this direction, must give us 
pause. In Lusk v. C.1.R.,?° a boat and 
machinery dealer with no bookkeeper 
and inadequate records was found 
guilty of fraud for 1942-45, though for 
1946-47 the same type of records was 
considered by the I.R. 
“negligence”. The taxpayer acted as 
his own attorney. He had signed 
waivers for 1946-47 but not for 1942- 
45; it was thus necessary to find 
“fraud” to open 1942-45, compared to 
“negligence” for 1946-47. The commis- 
sioner’s and Tax Court’s action was 
based on “net worth”; and fraud was 
deemed shown in part by omission of 
four dividends between 1942 and 1945 
totalling $1,080. The Court said “The 
finding [fraud] might just as well have 
been that such omissions were due to 
negligence, for in the same period tax- 
payer reported the receipt of a $1,200 
dividend, which, apparently, was tax 
exempt.” In spite of conceding that 
the Commissioner’s determination of 
fraud was not presumptively correct, 
the Court—out of a combination of 
the net worth rule, presumption of 
correctness of assessment, deference to 
the Tax Court’s finding (of fraud in 
fact)—opened taxable years ten to 
fifteen years earlier and upheld fraud 
penalties. On the record it looks as 
though Mr. Lusk did not pay his full 
tax; but we are concerned with the 
results which flow from a Government 
move to keep open the 1942-46 years. 

An examination of court cases of 
physicians charged with fraud since 


Gariepy v. U. S., 220 F. 2d 252, cert. 


S. to show only 


den., show over twenty-five litigated 
cases. The number of fraud assertions 
in non-court cases is estimated at 500, 


It does not seem at all far fetched 
that the Government's desire to open 
otherwise barred years, or the Court's 
deference to Tax Court findings. or 
the building of presumption on pre- 
sumption, or the fine line between 
evasion and avoidance or between 
carelessness and fraud may result in 
consequences of disbarment or dis- 
cipline for professional men who are 
essentially honest and serve their clients 
well. One way to get at this is to ex- 
amine the list of patterns of cheating 
usually listed by those who write on 
fraud cases, and to see how many of 
these patterns can equally be present 
in non-fraud situations. From these it 
would appear that whether a given set 
of facts is going to be labeled “fraudu- 
lent” or “non-fraudulent” is governed 
by considerations beyond the facts 
themselves—is often governed by just 
such a piling up of unrelated rules as 
mentioned above. We may take Lasser’s 
list as an example.?° All the items 
in italics (the italics are mine) can 
as readily be non-fraudulent as fraudu- 
lent—yet they are the very factors 
referred to in supporting a determina- 
tion of “fraud”: 


The continuing Government investi- 
gation and study of fraud cases for 
some years furnishes it with knowledge 
of the basic common patterns of tax 
evasion. It knows that most evasion 
follows these schemes: 

Not reporting cash sales or receipts 
and depositing them in hide-outs (bank 
vaults, usually). 

Overstating expenses—for example, 
paying Smith $100 a week and getting 
a kickback. 

Setting up phony suppliers or credi- 
tors. These are paid by check; their 
accounts are closed out regularly or 





11. Matter of opie, 269 pP- Div. i (1945) ; 
In re Shapiro, 2 a 8 iv. 659 (1942); In re 
Dubinsky, 246 App. Div. 102 (1938), In re 
Raileanu, 225 ARP. Div. 90 (1929): In re Bul- 
lowa, 223 App v. 593 (1928). 

12. In re Williams, 221 Minn. 554, 23 N.W. 
2d 4 (1946) ; paid neither state nor federal tax on 
garment for legal services. State Tax Board 
— willful -_ a Disbarred. 

. Fellner Bar Association Pa * weaeaanie 
city, 213 Md. 343, 131 A. 2d 729 (1957). 
14. Bullen v. Wisconsin, 240 U. S. 625, 630 
i: a Stupies In FeEpERAL TAXATION 
( 


15. Note 1. 
16. Paul, Note 
17. LR $0653: “neg. §$301.6653-1 (T.D. 6268, 
November 15, AG ‘ennett v. Commissioner, 
= 3 Fog (1944). 
me teeee (8. 


19. ERC. §6501 (c) 
20. Holland v. United States, 348 U. S. 121 
(1954); United States v. Johnson, 319 U. S. 503 


$78 American Bar Association Journal 


9 ie gvennbeny v. United States, 348 U. S. 
142 2). 

31 Bodo lau v. Commissioner, 230 F. 2d 336; 
Smith v. United States, 348 U.S. 147 (1954); 
See recent clarification, meee States v. Massei, 
355 U. S. 595 (March 3, 1958 

22. Cribb an Co., 1 BTA. 278; Avery 

Commission F. 2d 6 (1927); Sol ! 
Flock. 218 F. 2d "ies 71954)" 

a3. Goldstein v. Commissioner, 239 F. 2d 316; 
Henry S. Kerbaugh, 29 B.T.A. 1014, affirmed 
74 F. "4 749 (1939); Ohlinger v. United States, 
209 F. 2d 310 (1955). 

24. Helvering v. Kehoe, 309 U. S. 277; Boehm 

Commissioner, 326 U. S. 287, 293; Halle v. 
Cogemlocloner, 175 F. 2d 500, 504 (2d Cir.); 
Owens v. United States, 197 F. 2d 450 (8th Cir.). 

25. Lusk v. Commissioner, 250 F. 2d 591 (7th 
Cir. 1958); an examination of recent cases 
shows nearly fifteen of a similar type since 
January. 

26. J. K. Lasser’s HANpDBooK oF SvuccessFvt 
Tax Procepures 179-180. 
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cash checks are drawn. (Again the 
hide-out. ) 

Padding purchases. Checks drawn to 
cash and cashed proceeds hidden. 

Bloated travel and entertainment ac- 
counts. The excess funds may be hid- 
den or used for personal expenses. 

Charging personal expenses as busi- 
ness expenses. These are sometimes 
hard to find. 

Taking fictitious exemptions. One 
witness in a tax evasion trial admitted 
to using his mother-in-law as an ex- 
emption long after she died. 

Scrap sales. In industries where 
production results in scrap this is sold 
for cash and the proceeds pocketed. 

Undervaluing inventories. This pre- 
sents a tough problem for proof for 
the Treasury men. but a_ recurrent 
headache for the taxpayer because in 
lowering his closing inventory for one 
year he automatically lowers his open- 
ing inventory for the next. To over- 
come this, he must perpetuate the 
fraud and sometimes pyramid the 
undervaluations. 


Cases have reached the courts in 
which the Government has asserted 
fraud merely because of large defi- 
ciencies, deficiencies over a period of 
time, filing at a wrong location, non- 
with the investigating 
agent, reporting as capital gain what 
should be ordinary income. The In- 
ternal Revenue Service has urged that 
the more educated a person is and the 
more he knows about tax law, the more 
his errors appear as fraud. These 
arguments have been successful in 
many cases.** To all this must be 
added such highly technical and con- 
troversial questions as whether default 
admits the fact of fraud, the point at 
which one may refuse and the wisdom 
of refusing to cooperate with investi- 
gating agents since the deficiency in- 
vestigation merges over into fraud 
cases, the technical problems of fraud 
procedure, presumptions and _ incon- 


cooperation 


" Sistent positions. The cases and litera- 


ture on these have developed phenome- 


nally in the past few years.*5 These 
traps apply to almost every physician, 
accountant, broker or other professional 
person. Comparing the present with 
the liberal attitude in fraud cases and 
the few cases asserted eight years ago, 
it is hard to predict what the new 
standards may be eight years hence.?® 


Is There a Solution? ... 
Some Possible Answers 

Since this is an exploratory article 
here are some possible solutions: 

1. Professional associations and 
courts could recognize that “tax fraud” 
is different from common law fraud, 
does not involve “moral turpitude” and 
is not a ground for disbarment. 

2. The Internal Revenue Code could 
be amended to make gross errors, non- 
inclusion of income and like matters a 
basis for penalty imposition and limita- 
tions tolling without branding it fraud. 

3. A distinction could be drawn be- 
tween criminal fraud where 
would have to be proved under usual 
criminal law rules, and civil fraud. 


“intent” 


4. Deficiency cases could be divorced 
from fraud cases, so that presumptions 
will not merge from one type of case 
to the other. This was originally urged 
as to the Board of Tax Appeals’ juris- 
diction, but denied.*° 

5. Some accountants insert in their 
own returns a $500-$1,000 item of 
“additional income”, expressly labelled 
as not required by taxpayers’ books but 
to take care of any omissions, improper 
deductions or other errors asserted by 
the I.R.S. The tax thereon may be a 
fairly high price to pay, but some feel 
it necessary. 

But none of these solutions may be 
adopted; and none would be a wholly 
satisfactory solution. Mertens believes 
that no more precise definition than 
“fraud” should be attempted;*! and 
perhaps we must learn to live with this 
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sword of Damocles. In 999 cases out 
of 1,000 the professional man need not 
fear. The disturbing fact is that if for 
some reason they want to “get” you, 
hardly a professional man can be sure 
he is safe—particularly as to returns 
fifteen years ago on which memory is 
rusty. Little more can be done to 
protect these professional men than 
what we are doing, except that we may 
reiterate that they—like Caesar’s wife 
—must be above reproach. 





27. Mertens, Law or Feperat Income Taxa- 
TION, §55.10. 

28. ere have been over twenty law review 
articles in the past two years on the technicali- 
ties in fraud cases. (P.H. {43.451 under 19, 
180-19, 300). The Government asserted and rec- 
ommended for Psa rare in 1957 nearly ten 
times as man aud cases as in 1950 (CLR 
1957 Annual Report). It is understood ihe @ Gon 
ernment is preparing a release on fraud prose- 
cutions. 

29. Cf. Du fer v. _ meee, 55 F. 2d 786 (1932), 
cert. den., 287 U. S. 611, with United — - 
Klein, 247 F.2d 308 (1957), + cases in no 

30. Guttenman Strauss Co., -T.A. 243; “i. 3: 
Cohn, 1 B.T.A. 279; Mertens, iss. 16. 

31. Note 27, page 33 


June, 1959 + Vol. 45 579 








Triumph or Tragedy? 


Man’s Adventure into the Future 


by Edmond J. Clinton 


Mr. Clinton is concerned with the future of mankind in a universe in 
which Einstein has replaced Newton and Euclid’s mathematics have been 
amended by Riemann’s. Our scientists, he notes, are seriously planning 
the exploration of outer space, perhaps in vehicles that travel nearly at the 
speed of light. At the same time, two thirds of the earth’s population is 
perpetually hungry and half of the human race is still illiterate. Mr. 
Clinton does not pretend to have the solution to these problems, but he 
does mark out the direction in which he thinks we must go. 





Since the recent dramatic advent of 
the Space Age, prognosticators without 
number have been trying harder than 
ever to predict the size, shape and 
speed of things to come. The future 
may be viewed from any angle; one 
may speculate upon any phase of the 
action ahead. As we look about us, 
out across the land, around the world 
and thence into the blue and the black 
beyond, we are apt to become mightily 
perplexed. Things are happening fast. 
Only one thing seems certain: change 
does truly appear to be the law of life. 

Science is traveling further faster. 
A diminishing echo is all that lingers 
from the shattering of the sound bar- 
rier, Gravity too is giving way as man 
flings himself into outer space. Inter- 
planetary journeys, even trips between 
our galaxy and distant stellar systems, 
are being projected by dispatchers of 
transportation through the infinite 
medium—with man astride machines 
which may one day (it is prophesied) 
hurtle across the void at nearly the 
speed of light! 


Education is in revolt. The require- 


§80 American Bar Association Journal 


ments of the new age appear to call 
for learning suited to activity above 
and beyond our world. The lively de- 
bate ranges from whether Johnny can 
read, spell, write, figure and experiment 
well enough, to whether two plus two 
still equal four. (It is asserted that 
under certain circumstances they do 
not!) 

Even geography is changing. Not 
only are nature’s constant workings 
altering the face of the earth, but man 
too, at a much faster rate, is imposing 
his technology upon the land, water 
and sky. He can move mountains, 
divert rivers, and seed the clouds, pro- 
ducing rain. 

The world’s peoples- are multiplying 
so rapidly that the 2.8 billion souls 
who inhabit the earth in 1959 will be- 
come twice as many by the end of the 
century. Yet despite aggravating num- 
bers most men are struggling to obtain 
the better life they see through the 
window—opened by the marvels of 
transportation and communication— 
into the twentieth century. Man’s 
aspirations are particularly pressing 


and articulate in those quarters of the 
globe where most of mankind lives. 
Man is on the march! And _ politics 
and governments are changing. 

Yes, this is a dynamic world; this is 
the season of change. 

If change is the law of life, the rule 
of change is that it produces problems. 

Science, for example, has been so 
feverishly engaged in its immediate 
task of stockpiling weapons of searing 
power that it has scarcely begun to 
touch the possibilities of applying this 
energy to the uplift of mankind. Our 
most powerful telescopes can peer two 
million light years outward into the 
expanding universe, but they have not 
yet given us even semi-final answers to 
the choicest mysteries of the cosmos, 
and perhaps they never will. If and 
when we land in space, our spiritual 
and philosophical maturity gives us no 
assurance at this juncture that we may 
exist peacefully with our neighbors 
there. 

Education has not taught us its 
most pertinent lessons: that education 
itself is reaction to experience; that 
history is worthy experience; that man 
must want to learn. “You cannot teach 


“ 


a man anything;” wrote Galileo, “you 
can only help him to find it within 
himself.” This might be paraphrased. 
“The lessons of the experience of the 
race are discernible, but history cannot 
teach us anything unless we want to 
learn.” Perhaps the emphasis should 
be changed. Maybe not enough of us 
have tried hard enough to solve the 
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basic problems and ills which beset us 
and our still earth-bound kind. Perhaps 
the brooding odd-shaped cloud which 
intermittently inflames the sky will give 
us sharpened, urgent incentive to learn 
and master what Ellsworth Kalas calls 
history’s great lesson: “We can learn 
what to avoid from history’s bad ex- 
amples, and from her finest men we 
can learn what goals to seek. But we 
are not warned of the dangers of in- 
activity because history does not record 
the story of those who never tried.” 


In blasting the vitals of nature, man 
has freed such elements as radioactive 
rays and strontium 90 which can pene- 
trate to the nuclei of our cells and the 
marrow of our bones, changing human 
life as we know it, making it regress. 
But man’s microscopes cannot yet look 
down and inward deeply enough to 
assuae our uneasiness concerning our- 
selves and our offspring on this score. 
River. can be diverted—but they may 
not | - unless quarreling nations can 
sit dyn together long enough to de- 
cide \.ho is to use the water. No use 
lo se! the clouds if the rain which 
falls rries down with it a strange ash- 
like «ust like that which fell upon 


twenty-three unsuspecting Japanese 
fishermen near Bikini Atoll. Men can 
move a mountain—but only God can 
make a tree. 


A Starving World... 
Frightening Statistics 

Of earth people, two out of three are 
hungry and never get enough to eat; 
one half can neither read nor write; 
600,000,000 children are sick, starving. 
These are facts, and they are signifi- 
cant. But they cannot be illustrated by 
statistics. They are significant only in 
terms of individual human lives. Their 
meaning can be conveyed by a single 
face. Do not think that these facts are 
unrelated to the question of a lasting 
peace with justice. Do not think that 
the question of one man’s survival is 
unrelated to the question of survival 
for all men. Do not imagine that these 
facts have no bearing on the causes of 
misunderstanding, bitterness, rivalry, 
mistrust and war. These are the facts 
of human misery; the data must con- 
cern us, 


There is yet another problem. To 
curb the ferocity of predatory nation- 
states which would reach out to choke 
the life and freedom of other lands, 
a better-developed, more effective and 
more generously supported interna- 
tional law is necessary. Time is moving 
so fast, however—now we have the 
heavens to conquer!—that the ear- 
splitting thunder of rocket thrust is 
dimming the crys of “Help us!” which 
issued from the land of the Magyars 
not so long ago. Is it sufficient juris- 
prudence to resolve only such questions 
(important as they are) as how high is 
up and who will have title to the 
moon? 


Indeed, this is a time of problems— 
and they are many and great. But 
problems are the stuff of which life is 
made. The biggest problems appear 
when giant needs exist. If big prob- 
lems are recognized and acted upon 
intelligently and resolutely, civilization 
leaps forward. Problems thus viewed 
become challenges; challenges present 
opportunities—and these appeal to us. 
Problems test the courage and capacity 
of a people; progress is the reward for 
effort expended. 


It is important to maintain an active 
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relationship to the stream and course 
of life, to identify our own desires with 
those of others, to be truly alive and 
aware. It is mainly when we know the 
vague and disconcerting mood of hope- 
lessness that we become disoriented 
spirits and anxiety, fear and frustra- 
tion set in. 


Hope is justified. In a changing 
world, God remains; and—as yet— 
History demon- 
strates that while man has wrought 
many works of gross evil, he also has 
capacity for good and has done 
much that is good. Reinhold Niebuhr 
glimpses within man possibilities for 
both good and evil and believes that 
history points beyond itself for the 
completion of its meanings. This is a 
claim which jibes with reason, and with 
which faith compels agreement. 


His creation, man. 


The Almighty Power, the ancient 
verities, the constant underlying prin- 
ciples of ethics, morals and life re- 
main, even in a changing and perplex- 
ing world. It is not argued that these 
are pat, always clear to us, or even 
easily discoverable. But if we consult 
the deepest within us, and accentuate 
the highest and noblest of which we 
are capable (while recognizing with 
humility our own dependence) ; if we 
seek guidance, direction and purpose 
for our lives, each of us is more nearly 
likely than otherwise to achieve some 
sense of meaning for our existence. 
Given these, we cannot escape the need 
for outlet, the compulsion to help. 

One of man’s most basic needs is 
for equal opportunities, so that each 
man may develop his fullest potenti- 
alities—spiritually, intellectually and 
physically—to the very limit of his 
individual capacities and abilities. This 
can come about only in a peaceful 
world where a decent degree of law 
and order prevail, and at least a 
modicum of justice is at work. “If you 
have peace without justice, you will 
have neither peace nor justice”, said 
Haile Selassie, a man who ought to 
know. 

Must a more promising life for man- 
kind on earth remain a vain, imprac- 
tical, impossible dream? Are such in- 
terpreters as Niebuhr of God’s message 
to man to be believed? What prospect, 
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really, that we may prove able this time 
to solve our disputes and problems co- 
operatively, and bring a bit of peace, 
justice and opportunity to the world? 
Is there some quality deep within man 
which predestines him to failure? 
Must the lives of men and women and 
children indefinitely be subjected to 
alternating interludes of peace, tension, 
turmoil, terror—and then death-like 
quiet again? Must the will to live and 
grow continue to be denied, stunted, 
stained and blotted out by periodic out- 
bursts of madness? Must seething 
mixtures of greed, power, fear, desire, 
position, advantage, self-interest and 
apathy continue to explode in episodes 
of inhumanity which steal from us, 
singly and by the millions, our most 
sacred gift? Must what is forever be? 
Can we as men change in a world 
changing all around us? And, sup- 
posing we do change—can we really 
affect the outcome? 


The Ultimate Answer... 
It Rests with Us 

The ultimate answer, the final out- 
come, must perchance depend to a con- 
siderable extent on the nature of the 
human creature himself: on the degree 
to which his interest, concern for him- 
self and others, his “reverence for life” 
and its sacredness, and his potential 
nobility of spirit lead him to act as a 
personal example, to express himself 
as an individual, to make his influence 
felt, to voice his convictions and opin- 
ions (and to live them), and to accept 
his own share of responsibility for do- 
ing something about conditions as they 
are—or are to become. To put it more 


Man’s Adventure into the Future 


directly: we are mankind, You and I. 
The rich heritage of the past is ours, 
and so are the opportunities of the 
future which may be. It is we who 
have a stake in life, a vested interest. 
We are the sovereign people; the 
people are only us. We are the people 
of America—of whom government de- 
rives, by whom it is conducted, and for 
whom it is designed to act. We are, all 
men together, the populations of na- 
tions ... and the populations of nations, 
and the people of America, and the 
apartment dwellers of New York, and 
the suburbanites of Cook County, and 
the townsfolk of Paint Rock, and my 
immediate neighbor and [| are the in- 
dividual people who are You and Me. 

The voice of public opinion is mere- 
ly the concert of our numerous voices 
combined. There is no swelling under- 
tone, no shrill strain, no full orchestra- 
tion when we linger off stage. The 
force of public opinion diminishes if 
our instrumentation dies away. We 
each have a part to play for the fullest 
and best effect. 

While punctuated by ample evidence 
of the base in man, history neverthe- 
less offers us a score not without in- 
spiring high points indicating the pos- 
sibilities for good, for progress, for 
response to challenge—also a part of 
man. It is well to mark the point that 
public opinion—the will of the people 
made effective—has been an essential 
prime-mover on many of those occa- 
sions when civilization has taken glori- 
ous steps forward. The power and de- 
termination of the people can affect the 
course of nations and the shape of 
history. It has done so. 


Special Hotel Notice 





If we fail, we must fail by defaul| 
“What can I do?” is often the sigh o/ 
those of us who do not see how we 
can help; sometimes it is the cry of 
the defeated spirit who has abdicated 
in favor of some non-existent “George”. 
When this happens, what I can do, and 
you can do, will never get-done, and 
all men everywhere will be the poorer. 
Each of us has a unique and particular 
contribution to make which no one 
else can make quite so well as we—a 
needed and special mite which will 
never be tendered during time im- 
memorial unless we offer our priceless 
distinctive bit now. We can be in- 
formed, we can think, and write, and 
talk, expressing our views, convictions 
and goals in our own ways, according 
to our own special talents and abilities. 
Thus we can influence the fullness of 
time, the completion of history. 

At the same time, we must not lose 
sight of the fact that we are linked 
with other men, that interdependency 
is a profound reality of today’s world. 
The challenging cooperative adventure 
into the future is a common one, be- 
cause our predicament is common to us 
all. When my brother fails, I am 
affected. When I fail, my brother is 
affected. 

The stage is set; the curtain is high. 
Though the plot is tinged with tragedy, 
we have been given a grand design. 
This is the season for bit players, and 
ours is the chance for a superb per- 
formance. How we play our parts will 
determine the cast of the future. In 
any event, I suspect the Great Director 
wants us to try. 

Now we must go on, and do the best 
we can, 


Annual Meeting, Miami Beach—Bal Harbour 


We have just been advised that the Ivanhoe Hotel, included in the list of 
available hotels published in the January, 1959, and subsequent issues, has 
recently been sold and will be closed from May to October for renovation. In 
requesting hotel reservations for the Annual Meeting, please disregard this hotel. 

The meetings of the Section of Family Law, originally scheduled at the 
Ivanhoe Hotel, will be held at the Sea View Hotel. 
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Better Lawyers for Tomorrow: 





Code of Standards for Bar Examiners 


by Homer D. Crotty * Chairman of the Section of Legal Education and Admissions to the Bar 


Mr. Crotty discusses the background of the new “Code of Recommended 
Standards for Bar Examiners”, which now has been approved by the 
American Bar Association, the National Conference of Bar Examiners and 
the Association of American Law Schools. A copy of the code is printed 


at the end of Mr. Crotty’s article. 





At the Midyear Meeting of the House 
of Delegates on February 24, 1959, the 
final draft of the Code of Recommended 
Standards for Bar Examiners was 
approved by the American Bar Associ- 
ation. This is the most important step 
forward in recent years concerning ad- 
missions to the Bar. The new Code 
provides standards for bar examiners 
and bar examinations, as well as for 
the eligibility of applicants for admis- 
sion to the Bar. 

Spurred on by the survey of legal 
education conducted by the late Alfred 
Z. Reed for the Carnegie Foundation 
for the Advancement of Teaching, a 
committee of the American Bar Asso- 
ciation, headed by Elihu Root, brought 
about the adoption of standards for 
the approval of law schools by the 
American Bar Association in 1922. At 
that time few of the law schools in 
the United States complied with such 
edi cational standards. The American 
Ba: Association had no power to bring 
ab« it their adoption by any particular 
lav. school except that intangible one— 
the power of public opinion. Law 
scl ols throughout the United States 
yes after year have sought the ap- 
pr’ al of the American Bar Associa- 


tion, and as a result of the Root com- 
mittee’s work the standards of legal 
education throughout the country have 
immensely improved in its law schools. 
Today the American Bar Association 
Standards for the Approval of Law 
Schools have been adopted in most of 
the states in the Union and the great 
majority of law schools in this country 
have been approved by the American 
Bar Association. 

Realizing that standards for bar 
examiners, bar examinations and the 
eligibility of applicants for admission 
to the Bar were just as desirable and 
necessary, a study of these subjects was 
begun by the Association of American 
Law Schools as early as 1936. In its 
report for 1940, several of the basic 
ideas of our new code were then rec- 
ommended to the Association of Ameri- 
can Law Schools.'! The subject was re- 
viewed again in the survey of the legal 
profession begun in 1948.2 A mass of 
material and statistical data was as- 
sembled and studied prior to the prep- 
aration and publication of the Survey 
reports. 


The problems of bar examinations 
and admissions to the Bar had long 
heen a subject of debate at the annual 







meetings of the Section of Legal Edu- 
cation and Admissions to the Bar and 
of the National Conference of Bar 
Examiners and elsewhere." 

Following the publication of the 
Survey reports, discussion continued 
on the recommendations made by the 
advisers and consultant. In September 
of 1954, President Loyd Wright ap- 
pointed a Special Committee of the 
American Bar Association to study 
implementing the report of the Survey 
of the Legal Profession insofar as it 
pertained to bar examiners, bar exami- 
nations and related subjects.* 

In 1956 at Dallas, the responsibility 
of implementing the proposed stand- 
ards was assigned to the Council of the 
Section of Legal Education and Admis- 
sions to the Bar. Many suggestions 
were received from the various states 
for alterations or additions to the 
standards. A joint committee of the 
Section of Legal Education and of the 
National Conference of Bar Examiners 





1. A.A.L.S. 1940 Handbook, pages 188-191. 


2. The poperte of this phase of the Survey 
were published in 1952 under the title Survey 
of the Legal Profession. Reports of Consuliant 
and the Advisory and Editorial Committee on 
Bar Examinations and Requirements for Ad- 
— to the Bar. James E. Brenner, Con- 
sultant. 


3. See Homer D. Crotty, Standards for Bar 
Examiners. The Time Has Come for Substantial 
Reform, February, 1955, 41 A.B.A.J. 17; Homer 
D. Crotty, The Responsibility of Courts on Ad- 
mission to the Practice, 29 SourHERN CALIFORNIA 
Law Review 47. 


4. This committee was composed of the fol- 
lowing persons: Howard L. Barkdull, James E. 
Brenner, Paul W. Brosman, Shelden D. Elliott, 
George Neff Stevens, Olin E. Watts, and Herbert 
W. Clark, chairman. 
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Homer D. Crotty practices in Los 
Angeles. He is a former Chairman 
of the Committee of Bar Examiners 
of the State Bar of California and 
a past president of the State Bar of 
California. He received his A.B. in 
1920 and his J.D. in 1922 from the 


University of California. 





reviewed the objections and the pro- 
posals for revisions. As a result, some 
of the language of the Code of Recom- 
mended Standards for Bar Examiners 
was revised but without change in sub- 
stance, and the Code was approved by 
the Section of Legal Education at its 
Los Angeles meeting in August of 
1958. It was approved thereafter by 
the National Conference of Bar Ex- 
aminers and by the Association of 
American Law Schools. 

The Code’s provisions fall generally 
into three classifications—Standards 
for Bar Examiners; the Eligibility of 
Applicants for Admission to the Bar; 
and Standards for Bar Examinations. 
At the present time rules for the ap- 
pointment and service of bar examiners 
vary widely among the states. With re- 
spect to bar examinations, the Code 
calls for the appointment as examiners 
of practicing attorneys with scholarly 
attainments. Appointments are to be 
for fixed but staggered terms. If com- 
pensation is to be paid to bar exami- 
ners, such compensation must not de- 


Code of Standards for Bar Examiners 
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pend upon the number of persons 
taking the bar examinations. The bar 
examiners should be conscientious and 
devoted to their duties and also should 
not have any adverse interests. As to 
this latter particular, the Code pro- 
vides: “A bar examiner should not 
participate directly or indirectly in 
courses for the preparation of appli- 
cants for bar admission, nor act as a 
trustee of a law school or of a univer- 
sity of which a law school is a part, 
or with which a law school is affili- 
ated.” 

Perhaps the most important part of 
the Code deals with the eligibility of 
applicants. Each applicant should be 
required to have three full years of 
successful college work before begin- 
ning the study of law. Two years of 
college work may be accepted for 
students enrolled in four-year full- 
time law school programs. Each appli- 
cant should also be required to gradu- 
ate from a law school approved by 
the American Bar Association. A most 
important change is the elimination 
of private study, correspondence school 
study and law office training. The 
Code thus recognizes that other meth- 
ods of preparation inferior to that ob- 
tained in approved law schools should 
not be permitted. The Code also calls 
for the elimination of the diploma 
privilege which is still available in a 
very few states for graduates of local 
law schools and it requires further that 
no benefits be given for military serv- 
ice as a substitute for legal training, 
nor for age nor previous business 
experience. 

Each applicant is required to register 
with the appropriate bar examination 
committee at the earliest feasible time 
after the commencement of the study 
of law, and each applicant’s moral 
character is required to be investigated 
thoroughly. 

Respecting bar examinations, the 
Code requires written examinations 
not to exceed two a year and not to 
cover more than six three-hour sessions. 
The questions should require answers 
in essay form and should be devised to 


test the applicant’s ability to reason 
logically, to analyze accurately the 
problems presented to him, and to 
demonstrate a thorough knowledge of 
the fundamental principles of law. The 
questions, moreover, should cover basic 
and fundamental subjects which are 
ordinarily taught in law schools, and 
also due regard should be given to 
fields of law which are growing and 
of recognized importance. 

In grading the answers, the identity 
of the writer of the answers should 
not be known. Experienced graders 
should be used and reappraisals per- 
mitted in borderline cases. In the ad- 
ministration of bar examinations ade- 
quate clerical and administrative help 
should be provided, and bar examina- 
tion statistics should be made available. 
Bar examiners should also make peri- 
odical studies of their examination 
procedures and should be willing and 
available to discuss general policies of 
examination with applicants. 

The Code further requires that each 
jurisdiction should have an active and 
efficient committee on cooperation rep- 
resenting the Bench, the Bar, the law 
schools and the bar examiners. A copy 
of the Code is appended to this article. 

If these standards should be general- 
ly adopted in the United States, many 
of the grounds of complaint which the 
public makes against the legal pro- 
fession would be eliminated. The Amer- 
ican Bar Association has no power to 
force these standards on the states. 
merely the intangible appeal to public 
opinion. The rules governing the ap- 
pointment of bar examiners, the eligi- 
bility of applicants and the conducting 
of examinations are covered in two 
ways—court rules and statutes. To 
adopt the new Code, some revisions 
will be necessary in court rules or stat- 
utes in most of the states. By the 
adoption of the Code an important 
source of dissatisfaction with the ad- 
ministration of justice will be gone. 
The American Bar Association is lead- 
ing the way to allow only the com- 
petent, the honest and the profession- 
ally trained to enter the profession. 
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The American Bar Association and the 
National Conference of Bar Examiners 
make these recommendations to those 
duly constituted authorities in the several 
states who are vested with duties and re- 
sponsibilities in respect of admission to 
the Bar, and to lawyers and law schools 
generally. 

These recommendations, which repre- 
sent the results of the accumulated study 
and experience of a number of teachers, 
examiners and lawyers of high standing, 
are offered solely in the hope that they 
will afford assistance and guidance, and 
will lead toward uniformity of objectives 
and practice throughout the United 
States. 


I. Bar Examiners 

1. Qualifications. A bar examiner 
should be a practicing attorney with 
scholarly attainments and an affirmative 
interest in legal education and require- 
ments for admission to the Bar. 

2. Tenure. A bar examiner should be 
appointed for a fixed term, but should be 
eligible for reappointment if his work is 
of high quality. Members of bar exam- 
ining authorities should be appointed for 
staggered terms to insure continuity of 
policy. but there should be sufficient rota- 
tion in the personnel of each authority to 
bring new views to the authority and to 
insure continuing interest in its work. 

3. Compensation. The compensation, if 
any, which a bar examiner receives 
should not be directly dependent upon 
the number of persons taking the bar 
examinations. 

4. Devotion to Duty. A bar examiner 
should he willing and able to devote 
whatever time is necessary to perform the 
duties imposed upon him. 

5. Fssential Conduct. A bar examiner 
shoul’! be conscientious, studious, thor- 
ough ind diligent in learning the meth- 
ods, ;roblems and progress of legal edu- 
catio:. in preparing bar examinations, 
and i) seeking to improve the examina- 
tion, '; administration and requirements 
for a mission to the Bar. He should be 
just id impartial in recommending the 
adm on of applicants. He should ex- 
hibit urage, judgment and moral stam- 
a i refusing to recommend applicants 
who ck adequate general and _profes- 
sions preparation or who lack good 
mora -haracter. 
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6. Adverse Influences, Conflicting 
Duties and Inconsistent Obligations. A 
bar examiner should not have adverse 
interests, conflicting duties nor incon- 
sistent obligations which will in any way 
interfere or appear to interfere with the 
proper administration of his functions. 
A bar examiner should not participate di- 
rectly or indirectly in courses for the 
preparation of applicants for bar ad- 
mission nor act as a trustee of a law 
school or of a university of which a 
law school is a part or with which a law 
school is affiliated. A bar examiner should 
so conduct himself that there may be no 
suspicion that his judgment may be 
swayed by improper considerations. 


II. Eligibility of Applicants 

7. Burden of Proof. The burden of 
establishing eligibility is on the applicant. 

8. College Education. Each applicant 
should be required to have had three full 
years of successful college work before 
beginning the study of law, except that 
two years of college work may be ac- 
cepted for students enrolled in four-year 
full-time law school programs. 

9. Law School Education. Each appli- 
cant should be required to graduate from 
a law school approved by the American 
Bar Association before being eligible to 
take a bar examination. None of the fol- 
lowing should be substituted for law 
school training: 

a. Private study, correspondence school 

or law office training; 

b. Age or experience; 

c. Waived or lowered standards of legal 

training for particular persons or 
groups. 


III. Moral Character 


10. Responsibility for Investigation. 
The bar examining authority or separate 
committees should make a thorough in- 
vestigation of the moral character of ap- 
plicants for admission to the Bar. 

11. Law Student Registration. Appli- 
cants should be required to register with 
the appropriate bar examining authority 
at the earliest feasible time after com- 
mencement of law study. 

12. Investigation. Each applicant should 
be required to file a complete question- 
naire. No applicant should be recom- 
mended for admission unless he has been 
approved as to moral character. Adminis- 





trative machinery should be set up for 
the investigation of applicants where 
questionnaires or interviews show that 
further information is needed or, on re- 
quest, early investigation is warranted. 
Each state should use the investigating 
services of the National Conference of 
Bar Examiners in checking the character 
of an attorney-applicant seeking admis- 
sion to practice. 

13. Subpoena Power. The bar exam- 
ining authority and character and fitness 
committees should have the power to 
cause witnesses to be subpoenaed and to 
administer oaths. 


IV. Bar Examinations 

14. Necessity of Written Examination. 
No person who is not a member of the 
Bar of another American or common-law 
jurisdiction should be admitted to prac- 
tice until he has successfully undergone 
a written examination accomplished un- 
der terms and conditions equivalent to 
those applicable to all other candidates 
for bar admission. 

15. Number of and Times for Examina- 
tions. The number of bar examinations in 
each jurisdiction should not exceed two 
per year. The bar examinations should 
be held at such times as will insure 
sufficient opportunity to the applicants for 
preparation after graduation, and in or- 
der not to interfere with the applicants’ 
classroom work in law school. The writ- 
ten examination should cover not more 
than six three-hour sessions, or their 
equivalent. 

16. Purpose of Examination. The bar 
examination should test the applicant’s 
ability to reason logically, to analyze ac- 
curately the problems presented to him, 
and to demonstrate a thorough knowledge 
of the fundamental principles of law and 
their application. The examination should 
not be designed primarily for the pur- 
pose of testing information, memory or 
ex perience. 

17. Subjects of Examination. In the 
selection of subjects for bar examination 
questions, although due regard should be 
given to fields of law that are of growing 
and recognized importance, the emphasis 
should be upon the basic and funda- 
mental subjects which are ordinarily 
taught in law schools. 

18. Questions. The major portion of the 
bar examination should consist of ques- 
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tions in the form of hypothetical fact 
problems requiring essay answers. Ques- 
tions should not be designed to require 
answers based upon local case or statu- 
tory law. However, subjects of substan- 
tial local importance may be included. 
Questions should not be labeled as to 
subject matter. The identical problem 
questions should not be repeated in the 
same jurisdiction. Questions should not 
be so worded as to be deceptive or mis- 
leading. Sufficient time should be allowed 
for answering the questions to permit the 
applicant to make a careful analysis of 
the facts and to prepare well-reasoned 
answers. 


19. Preparation of Questions. The bar 
examining authority may utilize the serv- 
ices of expert draftsmen to prepare bar 
examination questions, either by arrang- 
ing for the drafting services of qualified 
persons, including out-of-state law teach- 
ers, or by using the services of the Na- 
tional Conference of Bar Examiners or 
other national agency. Before a question 
is accepted for use in a bar examination, 
whether drafted by the examiners or by 
expert draftsmen, every point of law in 
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the question should be thoroughly briefed 
and the question should be analyzed and 
approved’ by the members of the bar 
examining authority. 


V. Grading Bar Examinations 

20. Non-Identity Grading. The identity 
of the writer of the examination paper 
should not be known until the grades of 
all applicants have been finally deter- 
mined. 

21. Same Grader for Same Questions. 
In order to assure maximum uniformity 
in grading, all the answers to a particular 
bar examination question should be 
graded by the same grader. 

22. Expert Graders. The bar examining 
authority may utilize the services of 
trained expert graders. 

23. Borderline Reappraisal. A reap- 
praisal of the borderline cases should be 
provided in order to insure fairness in 
grading. 


VI. Administration 
24. Administrative Assistance. The bar 
examining authority should be provided 
with adequate administrative and clerical 
assistance. 





25. Publication of Results. Bar exatui- 
nation statistics covering the results of 
each examination should be made avail- 
able showing the success of applicants 
according to prelegal education, type of 
law school or other legal training and 
other information of value to prospective 
students, members of the legal profession 
and to members of the public who are 
interested in standards for admission to 
the Bar. 


26. Periodic Studies. A thorough study 
should be made of the bar examination 
results periodically to determine its effec- 
tiveness and to discover defects and sug- 
gest improvements in the bar examination 
system. 


27. Conference with Applicants. Bar 
examiners should be willing and avail- 
able to discuss general problems of pur- 
poses, policies and procedures of the 
examination with applicants. 


28. Committee on Cooperation. Each 
jurisdiction should have an active and 
efficient Committee on Cooperation repre- 
senting the Bench, the Bar, the law 
schools and the bar examiners. 


National Legal Aid Association Changes Name 


The word “Defender” 
added to the name of the National 
Legal Aid Association, Orison S. 
Marden, of New York City, President 
of that Association, has announced. 


has_ been 


Mr. Marden said that amendment to 
the Charter effecting the change of 
name was authorized by a unanimous 
vote of the Assembly of Delegates at 
the Annual Convention held in Pasa- 
dena in October. The name “National 
Legal Aid and Defender Association” 
became official last October by the 
filing of necessary papers in the Dis- 
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trict of Columbia. 


In explaining the need for the 
change, Mr. Marden stated: 


The decision to include the noble 
word “Defender” in our title was dic- 
tated by several reasons. The generic 
term “Legal Aid” has always been 
thought to cover legal assistance to the 
poor in both civil and criminal matters. 
However, the almost universal use of 
“Defender” in the title of organiza- 
tions handling criminal cases, and the 
general public acceptance of the term. 
led some of the officers and directors to 
advocate the change so as to eliminate 


possible confusion by the public. 


There are now in the United States 
200 Legal Aid offices handling civil 
matters and eighty-seven Public and 
Voluntary Defenders, Mr. Marden said. 
The National Legal Aid and Defender 
Association and the American Bar 
Association’s Committee on Legal Aid 
Work are engaged in a promotional 
program that offers printed material 
and field visits by staff members to 
local bar associations interested in 
improving their legal services to the 


poor. 
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(Continued from page 533) 

and report on the conferences which is 
quite significant and should be of in- 
terest to all of our members. In the 
interest of obtaining the widest pos- 


Concluding Statement 
Chairman of Committee on 


This historic inquiry is the first time 
a nationwide representative group of 
lawyers has ever come to grips with 
the problem of creating legal machinery 
and procedures for nations to use in 
deciding international disputes by law 
instead of by violence. 

This is the final meeting of the five 
regional meetings called by the Ameri- 
can Bar Association for the purpose 
of obtaining the views of the leading 
lawyers of America on how the rule of 
violence, terror and fear can be re- 
placed by the rule of law in the control 
of the fate of the world. Many of you 
lawyers, and other lawyers at these 
conferences, have come hundreds of 
miles at your personal expense to 
make your contribution toward a solu- 
tion of mankind’s number one prob- 
lem—how to achieve and maintain 
world peace. 

As was stated in San Francisco, to 
have hired this group of lawyers to 
study this problem and travel to five 
cities to give their opinions upon its 
solution would have cost more than 
one million dollars if paid for at 
usual rates. But all of you have for 
your compensation the satisfaction of 
serving mankind in seeking the answer 
to the problem of peace—an answer so 
difficult that it has eluded man since 
the dawn of civilization. The attend- 
ance and the helpful contributions 
made at these meetings prove again the 
great dedication of our profession to 
public service in America. Certain it 
is that no other group or profession 
exceeds ours in that service. My pride 
in you and for you knows no bounds. 

We have started from the premise 
thot the rule of law has achieved order 
and stability within nations and could 
dc the same between nations if but 
g ven a chance. We began our inquiry 
“h background working papers pre- 
p.ced by international law experts 


sible publicity for the conclusions 


reached at these conferences, | am 
devoting the remainder of this Presi- 
dent’s Page to the publication of Mr. 


Rhyne’s statement. 


of Charles S. Rhyne, 
World Peace Through Law 


recording past experience. We then 
stretched our minds to encompass the 
new horizons of the new world that 
science and technology have created in 
this ever-advancing and changing 
twentieth century. We have envisioned 
the ways and means whereby the great 
new miracles of our day can be har- 
nessed through legal procedures and 
institutions for man’s benefit rather 
than his death. 

With full realization that the un- 
precedented dangers of today create 
overwhelming public support for any 
idea which will prevent war, we have 
sought to develop plans and programs 
whereby the rule of law can bring 
about the same order, stability and 
peace internationally which it has al- 
ready created nationally. 

We have at these five regional con- 
ferences, after most careful considera- 
tion, decided that the rule of law can 
justifiably be raised as a new standard 
of decency in international relations. 
We have further decided to back this 
standard to the hilt as a means where- 
by world peace can be achieved and 
maintained. We have done this know- 
ing full well that years and decades of 
hard labor are ahead of us before this 
goal can be realized. The absence of 
law in the world community is indeed 
the greatest gap in the growing struc- 
ture of civilization. To fill that gap, or 
vacuum, is no easy task. The path to 
success is strewn with many pitfalls 
and immense difficulties. We face up to 
the job that may be done knowing that 
no other group or profession has, or 
will, or in fact should assume, a re- 
sponsibility equal to ours in translating 
the idea of world rule of law into 
reality. Lawyers in centuries of effort 
have created the legal rules end insti- 
tutions and procedures which exist 
now; lawyers of this and other nations 
are the logical group to do this new 
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work of creating a “lawful” world. 


People everywhere are hoping and 
searching and praying for some way to 
avoid the holocaust of missile-atomic 
war. They know that history teaches 
that every arms race since the world 
began has exploded into war by design 
or accident. They watch the current 
ever-accelerating arms build-up and 
fear that war is as certain as tomor- 
row’s sunrise unless a great leap for- 
ward is made on peace machinery. 
World peace through law offers the 
greatest potential of any idea yet ad- 
vanced to avoid self destruction by 
mankind. The law’s proved capacity in 
achieving and maintaining order and 
stability within nations augurs well for 
its success if used between nations. 


Lawyers at these regional meetings 
have signified their willingness to lead 
the way in a great crusade to inform 
and unite the people of the world in 
support of this great idea. I sincerely 
believe that once the people realize 
what a world controlled by the rule of 
law means, nothing will stop the for- 
of this idea from 
general concept to reality. An idea can 
be more powerful than an atom and 
nothing can deny an idea whose time 
has come. The time of this idea is on 
its way. What we have done here 
should hasten the arrival of that great 
day. We have stepped across the fron- 
tiers in law to keep pace with the 
changed needs of our era. 


ward movement 


While our goal may to some seem 
over-ambitious, let us remind them that 
it is not beyond the capacity of those 
to whom our plea for action is ad- 


dressed—the people of the world. 


When law replaces weapons in the 
control of the fate of humanity our 
lawyers’ mission will have been com- 
pleted. In a world ruled by law man 
can walk in freedom, in dignity and in 
peace. 


It was President Ross L. Malone’s 
idea that we call in the leading lawyers 
of the U.S.A., as we have done in these 
five meetings. His idea has proved 
sound and has worked out in a most 
inspiring way. Lawyers who have 
come in a little doubtful have gone out 
as evangelists for the cause of world 
peace through law. 
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Aside from current U.S.A. meetings, 
lawyers in over seventy nations have 
been contacted and nearly all have 
offered their enthusiastic support, and 
it is most interesting to note that they 
have often reported that they are or- 
ganizing to stir the grassroots in their 
nations as we are here. 

I would summarize the opinions ex- 
pressed by the more than 250 lawyers 
at our five regional conferences as 
follows: 

(1) A world conference of lawyers 
should be held. To make it a true 
world conference, Iron Curtain lawyers 
should be invited. Lawyers from be- 
hind the Iron Curtain cannot hurt us 
by advancing their ideas, and we 
might make a dent on their thinking. 

(2) International regional confer- 
ences in Latin America, Asia, Africa 
and Europe should be held to lay the 
groundwork for the world conference. 

(3) The world conference should 
concentrate chiefly upon how to get 
more international disputes into court 
—the existing International Court of 
Justice and new circuit or regional 
courts. Consideration should be given 
to urging the World Court to sit at the 
seat of the United Nations in New 
York and also all over the world. 

(4) The world conference should 
consider how to expand and improve 
procedures for settlement of disputes 
in the business field by extending 
World Court jurisdiction to individuals 
and by encouraging the use of more 
legal rules in commercial arbitrations. 

(5) The world conference should 
lay down and express adherence to 
legal procedures, institutions and prin- 
ciples, but not attempt to write de- 
tailed legal rules on any subject. It 
should concentrate upon increased use 
of courts and arbitration bodies, with 
application of existing law, rather than 
try to draft new treaties which might 
bog delegates down in detail and differ- 
ences. All lawyers should be able to 
agree now upon the general concept of 
applying law in judicial tribunals and 
weys and means of encouraging its 
increased use in international disputes. 
At future world conferences, through 
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working committees between confer- 


ences, spadework on treaties to build 
new legal rules in many fields could 
be carried out on an extensive scale. 

(6) The mere fact of holding the 
first world conference of lawyers in all 
history would be a tremendous event 
of world-wide impact. Lawyers have 
never worked together in this way on 
this subject before and all seem stirred 
at the prospects of worthwhile accom- 
plishments. 

(7) Attendance should be limited 
to practicing lawyers and teachers of 
law so as to eliminate government 
officials who might be reluctant to 
criticize or change the status quo. 

(8) A “World Law Day” and a 
“World Law Year” should be con- 
sidered to coordinate and further law- 
yer effort on this program. A clearing- 
house of ideas, programs and experi- 
ence on an international scale should 
be created. 

(9) If Russian lawyers will not co- 
operate this should not be allowed to 
veto this effort toward a lawful world. 
The effort will be a great success with- 
If all na- 
tions other than the Red bloc use law 
in courts to decide international dis- 
putes, Russia’s propaganda claim of 
being a civilized nation will be de- 
feated in the area of world public 
opinion—an drea she so assiduously 
seeks to influence by her extensive 
propaganda. 

(10) The U. S. Senate’s Connally 
reservation which currently limits the 
usefulness of the International Court 
of Justice must be repealed before we 
can go much further with any program 
for world peace through law. Under 
the Connally reservation the United 
States sits as a judge of the World 
Court’s jurisdiction in each case filed 
against the United States and decides 
whether the case involves an_inter- 


out Russian participation. 


national or domestic issue even though 
the United Nations’ Charter prohibits 
the Court from exercising jurisdiction 
over domestic issues. This U. S. Senate 
distrust has been a major factor in 
reducing the Court’s prestige and use- 
fulness to the point that it has had 


only eleven cases to decide in thirteen 
years. 

Lawyers from other nations say our 
talk of a world ruled by law is hollow 
when we ourselves do not accept that 
thesis. As the greatest users of the rulc 
of law nationally, the United States 
Senate must by this repeal action prove 
that we trust the rule of law inter- 
nationally. Such leadership on our part 
is essential and here only the U. S. 
Senate can act to encourage, or block 
through inaction, progress toward the 
rule of law in the world. 

(11) A tremendous grassroots edu- 
Most 


lawyers believe that there is yet no 


cational program is essential. 


real comprehension in the public’s 
mind of what this program is all about. 
All state and local bar associations, 
law schools, civic and other organiza- 
tions, including the Junior Bar Con- 
ference and the American Law Student 
Association, should be requested to 
help in this educational program. 

(12) The information 
program should spotlight that it is 
essential to exercise our national sover- 
eignty for survival to offset the claim 
that we are giving up sovereignty. This 


grassroots 


emphasis upon use of sovereignty to 
build a lawful world into the vacuum 
which now exists internationally is all 
important to a correct understanding 
of the program for world peace through 
law. 

(13) World government is impos- 
sible in today’s world, but this program 
of application of the rule of law in 
courts and building new law in the 
world community is a practical and 
attainable forward step toward a peace- 
ful world. 

(14) This lawyers’ crusade to cre- 
ate a lawful world should be financed 
by private not government money. It 
should be a lawyer-to-lawyer-to-people 
program in the hope that the people 
will persuade governments to adopt it. 

(15) We should do all we can to 
strengthen the United Nations by urg- 
ing increased application of, and ad- 
herence to, the rule of law in the 
deliberations and actions of all of its 
bodies and agencies. 
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John Foster Dulles, 1888-1959 


The nation has lost a brilliant public servant; the Bar 
an illustrious member of the profession. 

John Foster Dulles died in his sleep on the morning of 
May 24. His loyalty and devotion to his country were 
sublime. His mind was ever alert and his courage unfalt- 
ering. His conscience never slept. 

No Secretary of State ever gave more unselfishly of his 
very life to the faithful discharge of the duties of his high 
office, with less regard for his own well-being. 

For his great qualities of heart and mind, Mr. Dulles 
will always be remembered by a grateful people. 


We Help Keep America Strong 


As a result of the two great wars waged during the past 
haif century the United States of America has found itself 
inevitably placed in a position of leadership in what has 
become an increasingly uncertain and very troubled world. 
That portion of the world which is still free looks to the 
United States for help of all kinds, military, economic, 
technological, scientific, even political and social. To be 
able to continue to supply the leadership which this situ- 
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ation demands and to provide the assistance required to 
insure that the free world will remain independent from 
the forces of aggression represented by Communism, the 
United States must continue to remain strong in every 
branch and department of its government. We cannot hope 
to retain our own freedom if we become weak. The con- 
tinued strength of our political and social structures is just 
as important to our future well-being as is the maintenance 
of strength in the military and economic fields. 

Internal peace and security is the problem of all three 
branches of our Government, executive, legislative and 
judicial, and in all three of these branches the legal pro- 
fession plays a prominent role. Lawyers dominate the judi- 
cial branch of government, as the training and experience 
required of judges demands that they be chosen from 
among the members of the legal profession. In the legis- 
lative branch, the national Congress as well as state legisla- 
tures depend heavily upon their legal members. Lawyers 
do not predominate in the state legislatures to the extent 
that they are found in the two houses of the Congress, but 
their influence in shaping future legislation is important 
and usually out of all proportion to their actual numbers. 
In the executive branch lawyers and legally trained leaders 
predominate. This is true in cities, counties, states as well 
as on the national level. 

The obligation of public service is recognized as a re- 
sponsibility by the sincere lawyer. He accepts this responsi- 
bility as a part of his professional duties just as much as 
he does the obligation which he owes to his individual 
clients. Dedication of lawyers to public service has been 
accentuated and stressed in the growth and development of 
the organized Bar. At the top is the American Bar Associ- 
ation which now represents approximately 50 per cent of 
the practicing lawyers and judges. In each of the forty- 
nine, soon to be fifty, states, and the District of Columbia, 
there is an organized Bar. City, county, district and regional 
associations complete the picture. All well-organized bar 
associations sponsor and encourage public service as a 
responsibility of their individual members. Keeping Amer- 
ica strong is the duty of all of our citizens. The future will 
be bright only if each of us continues to make contributions 
to the extent of his ability and opportunities, 


Why Not Simplify the Transfer 
of Securities? 


The National Conference of Commissioners on Uniform 
State Laws has been criticized for preparing Uniform and 
Model Acts which the states do not adopt. In 1958 the 
Conference produced an act which, as Mr. Daniel Partridge 
III convincingly explains in a most readable article in 
the May issue of the JourNAL, “Help Wanted: Operation 
Simplification”, should appeal to the legislatures of all the 
states and especially to the many lawyer members who have 
had to wrestle with the intricacies and costs of the transfers 
of securities in an estate. 

The act, known as the Uniform Act for Simplification of 
Security Transfers by Fiduciaries, provides that there shall 
be no duty of inquiry into the rightfulness of a fiduciary 
transfer on the part of the transfer agent or the broker or 
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bank guaranteeing the fiduciary signatures. This provision 
relieves the transfer agent of the burden of trying to assure 
the honesty of the fiduciaries who experience shows have 
been noted for their honesty in transfer transactions. 
While it may be said that the existing transfer require- 
ments make for honesty, after all, the responsibility for 
proper accounting by fiduciaries should be left to the 
appointing powers. 

The adoption of the act by the states within the next 
two years should be welcomed by transfer agents, lawyers, 
fiduciaries and beneficiaries. 














Editor to Readers 








Our attention has been called to two letters, written by 
Charles Evans Hughes during his college years, which 
demonstrate that even future Chief Justices sometimes have 
‘o wrestle with their consciences. We thought that our 
readers would find them as amusing as we did. They are 
published here from Merlo J. Pusey’s Charles Evans Hughes, 
with Mr. Pusey’s permission. 


Feb. 11, 188 


Dear Pa, 


... 1 have bought a pair of skates. You wonder, & think 
of my promise. . . Know therefore that when I told you I 
would never ask you for a pair, on account of my over- 
coat, I nevertheless intended to have a pair & earn them 
myself. A fellow hard up, offered me his skates (American 
Club, like my other pair, in fine condition, polished, sharp- 
ened & new last year & cost $5.00, as you know) for $3.00. 
| took them. You ask, where did you get the money? A 
Sophomore came to me one day, told me he had to have 
an essay in three days, & couldn’t spare the time to write 
it. He only wanted a fair one. I wrote it & received $1.00, 
which I laid away. He told another one, who is a fine 
scholar & for him I wrote a fine essay, got him an “ex.” 
& received $2.00, which added to my $1.00 gave me a pair 
of skates, all for about ten hours work as they had to do 
the copying. 





Editorials 


I shouldn’t wonder if I had more such jobs. You see I 
read over some of the man’s essay & imitate his style just as 
nice as you please. Don’t mention this as it is strictly 
confidential between those fellows & Myself. It don’t 
make any difference to me, but the fellows would be in a 
nice pickle of it got out. We have had skating for a week & 
I never enjoyed it so much in my life... 


Feb. 17th, 1880 
Dear Ma, 


I received your kind letter the other day, & took great 
pleasure in reading it. For, besides the interest you natur- 
ally feel in me, I was much pleased that the way I earned 
my skates had been a subject of discussion among you. 
For, I supposed it would be a foregone conclusion. Now, 
I will give you a few reasons why I think my conduct 
proper. (1) The aim I had in view. Now you know, 
skating is a very healthy exercise & also pleasing. It is the 
very best means of quieting the brain & stimulating physical 
health. Now to buy a pair of skates without asking my 
father for money was a very laudable aim. (2) Earning 
money is also a fine thing for the young. (3) The ad- 
vantages accruing to myself from much writing. (4) I 
don’t regard myself as placed in any predicament what- 
ever. It is no worse to write an essay for a fellow than to 
help him out with his lesson. And no blame could attach 
itself to me in any case. Hack writing, or writing for 
money is a perfectly legitimate business. I am not sup- 
posed to know for what it is to be used. I wrote a certain 
paper, received so much for it & it is the responsibility of 
the man himself whether he uses it for himself. (5) Writ- 
ing like everything else can be bought & sold. If I buy a 
pencil I have a right to use it as my own, & if a fellow 
buys an essay of me as merchandise, the only copy in the 
world, it passes out of my hand & he has a right to do as 
he wills with it. 


Now I wouldn’t care if the whole faculty knew of it for 
with me it was only a business transaction & the other 
fellows must settle the moral point with themselves. 


—Pusey, CHaRLEs Evans Hucues, published in 1951 
by the Macmillan Company 
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The Constitution: 


Interpretation and Intent 


by Walter F. Murphy ° Assistant Professor of Politics at Princeton University 


Professor Murphy undertakes to answer a frequently heard criticism of 
the Supreme Court: that it is using a “sociological approach” in inter- 
preting the Constitution. He argues that the Court has always used such 
an approach, at least as far back as the days of John Marshall. We must 
remember, he says, that the Court is not only the highest court of law in 
the country: it is also the third branch of the national government, and 
its duties of necessity involve public policy. 





In the December, 1957, issue of this 
JourNAL, Thomas Raeburn White pub- 
lished an article, “Construing the Con- 
stitution: The New ‘Sociological’ Ap- 
proach”.! The thesis of this piece was 
that the Supreme Court has adopted 
what Justice Cardozo called the socio- 
logical approach to constitutional in- 
terpretation; that is, the Court is not 
inquiring into what the Framers actu- 
ally intended but is applying what the 
present Justices believe the Framers 
would have intended under current 
conditions.* This approach, Mr. White 
believes, spells the end of constitutional 
government as it has been known in 
this country.* 

Now White’s article is based on two 
premises. The first is that the so-called 
sociological approach is a young de- 
velopment: The. Court “has never until 
recently assumed to change the con- 
struction of the Constitution to meet 
new conditions”.4 The second basic 
propcsition, which lies at the very roots 
of the article, is. that it. is possible to 
discover an intent of the Framers 
which is spefific enough to settle con- 
crete questions of public law and pub- 
lic policy. 
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This paper is an effort to discuss 
and dispute these two premises, and 
thereby to challenge the validity of 
White’s conclusions. 


a © 

To identify the coming into being of 
the sociological approach with Car- 
dozo’s naming it is to mistake the bap- 
tism for the birth, and in this case the 
christening came late in life. The soci- 
ological method is at least as old as 
the Court itself.65 No scholar today 


1. 42 A.B. A. J. 1085. 

2. This definition, while somewhat narrow, 
does have the great advantage of preciseness 
which broader definitions lack and need. For a 
discussion and a listing of the literature of 
sociological jurisprudence see especially Cahill, 
JupictaL LeGIsLaTion, Chaper 4. (1952). I must 
confess that while striving to restrict myself to 
White’s narrow usage of the term I am con- 
scious of having strayed into wider fields. I 
rationalize this straying by noting that both 
White and Cardozo also wandered from the 
strict limits of this definition. 

3. ite has three lesser conclusions: (1) 
that the Court has upset the balance of power 
between the states and the national govern- 
ment; (2) that it has ignored the — of 
stare decisis; and (3) that it has damaged its 
own prestige. It is doubtful whether we have 
more or less state a today than ever 
before, but even if federal growth has out- 
that of the states the causes run far 
deeper than the U. S. Reports. It is also doubt- 
ful whether the Court of the last few decades 
has been significantly less respectful of stare 
decisis than its former selves. Compare Justice 
Douglas, Stare Decisis, 49 Cot. Rev. 735 
(1949) with Chief Justice Taney: “I... am quite 
willing that it be regarded hereafter as the law 
of this court, that its opinion upon the con- 
struction of the Constitution is always open to 
discussion when it is supposed to Reve been 


that 
Marshall’s opinions were not heavily 
colored by his social views—his con- 
cept of the order and scaling of soci- 
ety and also his concept of proper 


would seriously argue John 


social arrangements. His whole line 
of decisions® reflects a deep concern 
for protection of vested interests and a 
supporting desire for strong national 
government. Pure logic and the word- 
clauses were 
Marshall’s instruments, not his masters. 
What the Framers had intended was 
seldom as important to him as what 
they should—as good Federalists— 
have intended.‘ 


constitutional 


ing of 


The views of Marshall’s successor, 
Roger Brooke Taney, while perhaps 
not as different from those of the Great 
Chief Justice as sometimes pictured, 


founded in error, and that its judicial authority 
should hereafter depend altogether on the force 
of the reasoning by which it is supported. 
Passenger Cases, 7 How. 283, 470 (dissenting 
opinion) (1849). Equating respect for stare 
decisis with statistics of decisions overruled 
misses the dynamics of that doctrine, the 
gradual processes of change by means of accre- 
tion and erosion. And, as for prestige, an enter- 
prising historian may some day write a history 
of the Court in terms of its chronic crises of 
unpopularity. But partly through its use of 
extra-judicial antennae, the Court has always 
regained its lost prestige, even in those early 
days when it had lacked prestige to lose in the 
first place. 


4. Page 1085. 


5. For the involvement of the pre-Marshall 
Court with politics, see I Haines, THe RoLe or 
THE SUPREME CouRT IN AMERICAN GOVERNMENT 
AND Potitics, 1789-1835, Chapters 4-5 (1944). 

6. See particularly: Fletcher v. Peck, 6 Cr. 
87 (1810); New Jersey v. Wilson, 7 Cr. 164 
(1812); Sturges v. Crowninshield, 4 Wheat. 122 
(1819); Dartmouth cones v. Woodward, 4 
Wheat. 518 (1819); McCulloch v. Maryland, 4 
Wheat. 316 (1819); Cohers v. Virginia, 6 Wheat. 
264 (1821) ; Gibbons v. Ogden, 9 Wheat. 1 (1824). 

7. For an updating of Marshallnalia since 
Beveridge’s work see Jones (ed.), CHIEF 
Justice JoHN MARSHALL: A REAPPRAISAL (1956). 











were differently accented.8 This, how- 
ever, made them neither invisible nor 
unimportant. To mention only the most 
obvious example, Taney’s introduction 
of what was later to be called “sub- 
stantive due process” into his Dred 
Scott® opinion—as sociological an ap- 
proach as could ever be devised—can 
hardly be justified under the rubric of 
original intent. 

Nor do the great decisions of the 
Civil War period reflect any restricted 
method of solving constitutional ques- 
tions. Surely no one pretended that 
the men at Philadelphia had faced up 
to the problems of a vicious sectional 
and ideological civil war in the mid- 
nineteenth century. 

And it was the Court of the decades 
after the Civil War which took the 
boldest steps toward reading a socio- 
logical doctrine into American law.'° 
The gloss of Spencerian sociology which 
was written on the margins of the Con- 
stitution had certainly not been even 
remotely considered in the Convention 
and most probably not by the people 
who drafted the Fourteenth Amend- 
ment more than three quarters of a 
century later. This fact did not deter 
the Justices who had made up their 
minds that theirs was the best of all 
possible economic philosophies and 
that without their theory the country 
and the Constitution would fall apart. 
Justice Field let slip into his opinion 
condemning the income tax some of his 
real motivations for finding unconstitu- 
tionality. Echoing Joseph Choate’s 
pleas for the Court to stop “the Com- 
munist march” Field wrote: “The pres- 
ent assault upon capital is but the be- 
ginning. It will be but the stepping- 
stone to others, larger and more sweep- 


ing, till our political contests will be- 
come a war of the poor against the 
rich; a war constantly growing in in- 
tensity and bitterness.”!! But in spite 
of copious references to the Philadel- 
phia Convention, neither this dissent 
nor the majority opinion written by 
Chief Justice Fuller later that year!? 
supplied any substantial evidence that 
the Framers had meant to include in- 
come taxes under the proscription 
against unapportioned direct taxes. 

Moved perhaps as much by the sar- 
castic reminder of Oliver Wendell 
Holmes that the Fourteenth Amend- 
ment did Mr. Herbert 
Spencer’s Social Statics”,'* as it was 
persuaded by Brandeis briefs, the Court 
for a decade in the early twentieth 
century was willing to allow a measure 
of experimentation with social legisla- 
tion.'* But soon the judiciary submit- 
ted to the law of the pendulum, and 
Hammer v. Dagenhart'® invalidated 
the Keating-Owen Child Labor Act. 
Ignoring stare decisis, five Justices 
announced that national control over 
interstate commerce allowed Congress 
to ban only the shipment of those 
goods which were “harmful”. 

In one of his bitterest dissents Holmes 
pointed out that neither the Constitu- 
tion nor previous Court decisions sup- 
ported such a view. He chided the 
majority for deciding the case by re- 
sorting to their private moral concep- 
tions—and moral conceptions which 
were at odds with those held by most 
of the rest of the civilized world. 
Holmes did not mention that to bolster 
their conclusion the majority had not 
only failed to consult the intent of the 
Framers, they had interpreted the 
Tenth Amendment to mean that “the 


“not enact 


The Constitution: Interpretation and Intent 


powers not expressly delegated to the 
National Government are reserved”.1® 
In view of the Amendment’s legislative 
history the inclusion of the word 
“expressly” was more than harmless 
error. Three times in Congress it had 
been proposed that the Amendment be 
changed to qualify the delegation of 
power by the term “expressly”. Three 
times this suggestion had been de- 
feated.1* 

In 1923 when the Court completed 
the reversal of its interim sociology 
and declared that due process forbade 
minimum wage laws,'* even Chief 
Justice Taft was moved to protest. For 
the next fourteen years the voices of 
other dissident Justices were drowned 
out by a crescendo of decisions which 
tried to pour a fresh blend of Spencer- 
ian sociology and laissez-faire eco- 
nomics into the Constitution.!® It was 
hardly possible that anyone could have 
thought that the Framers of the Con- 
stitution had foreseen, much less ap- 
proved, social Darwinism. But, if one 
may be forgiven putting words into the 
mouths of judges who were able to 
speak eloquently for themselves, the 
basic approach to constitutional ques- 
tions of Van Devanter, Sutherland, 
Butler and McReynolds seemed to run 
along these lines: Our economic theory 
is that of rational men of good will. 
The Framers were also rational men of 
good will. Therefore they must have 
intended to put into the Constitution 
an economic theory similar to ours. 

One is reminded of the action of an 
early New England town council: 
“Voted—The earth belongs to God. 
Voted—God has given the earth to His 
saints. Voted—We are His saints.” 
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Justice (1956); nd eo } 4 Harris at 10 ‘tan 
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Haines and areas: ie ROLE OF THE SUPREME 
Court Iv AMERICAN GOVERNMENT AND POLITICS 
1835-1864, Chapter 13 (1957). 

S. 19 How. 393 (1857). 

10 Citations to these cases would fill a vol- 
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Cor in in: THE TWILIGHT OF THE SUPREME CouRT 
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Spi: cy theory of the Fourteenth Amendment 
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Yai» L. J. 371 (1938). As for the ‘state action” 
the: -y and the intent of the Fourteenth Amend- 
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; - Justice Harlan in the Civil Rights Cases, 
109°. S. 3 (1883). As for the segregation ques- 
tion see: Kelly, The Fourteenth Amendment 
Re sidered: The Segregation Question, 54 
= L. Rev. 1049 (1956); Frank and Munro, 
yr ginet Understanding | of “Equal Protec- 
By. f the Laws”, 50 Cot. Rev. 131 (1980) ; 
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U. 1 601 (1895). 
13. Lochner v. New York, 198 U. S. 45, 75 
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14. Muller v. Oregon, 208 U. S. 412 (1908); 
Riley v. Massachusetts, 232 U. S. 671 (1914); 
Miller v. Wilson, 236 U. S. 373 (1915); Bosley 
v. McLaughlin, 236 U. S. 385 (1915); ‘Bunting 
v. Oregon, 243 U. S. 426 (1917): Settler v. 
O’Hara, 243 U. S. 629 (1917); Dominion Hotel 


v. Arizona, 249 U.S. 265 (1919). 

15. 247 U. S. 251 (1918). Perhaps the real 
swing had come with Adams v. Tanner, 244 
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ei = sociology; Coppage v. Kansas, 236 U. S. 
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375 4905). Standard Oil v. United States, 221 
U. S. 1 (1911); United States v. American 
Tobacco Co., 221 U. S. 106 (1911); Hoke v. 
United States, 227 U. S. 308 (1913). It goes 
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oa, (1853). , POLITICS AND THE CONSTITUTION, 680- 
cans 8. Adkins v. Children’s Hospital, 261 U. S. 525 
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II. 
The assumption of Mr. 
White’s article is that on most, if not 
all, specific points the Framers had a 
hard, fast and discoverable intent. But 
the very fact that Hamilton and Madi- 
son could disagree on such a crucial 
issue as the meaning of the “necessary 
and proper” clause is itself convincing 
evidence that on many important mat- 
ters there was no agreement. This also 
provides an oblique warning that once 
beyond basic principles of government 


second 


the search for original intent is liable 
to become stuck in a morass of contra- 
dictions. As the late Justice Robert H. 
Jackson once remarked, the Framers’ 
meaning, as applied to their day or to 
ours, “must be divined from 
materials almost as enigmatic as the 
dreams Joseph was called upon to in- 
terpret for Pharaoh. A century and a 
half of partisan debate and scholarly 
speculation yields no net result but 
only supplies more or less apt quota- 
tions from respected sources on each 
side of any question. They largely can- 
cel each other’’.?° 


often 


Exhaustive research into the intent 
of the Framers would require that 
judges become historians and lawyers 
archivists. And both would have to be- 
come more conversant with the prob- 
lems of the 1780's than the 1950’s. The 
model for such an approach is already 
in print: William W. Crosskey’s two 
volumes, Politics and the Constitution 
(1953). In an effort to explore the 
mind of the Framers, Crosskey em- 
barked on what has been described as 
a “semantic safari”’,*! and_ recon- 
structed a dictionary of eighteenth cen- 
tury legal usage. His conclusions—re- 
markable or shocking, depending on 
the reader’s politics—are that the 
Framers intended to establish a unitary, 
not a federal, system of government, 
and this unitary system was to be 
dominated by the legislative branch. 
The states, he claims, were meant to be 
relegated to two functions: serving as 
electoral units for the national govern- 
ment and as mustering areas for militia. 

The judgment of Crosskey by other 
authorities had been almost as harsh 
as Crosskey’s evaluations of earlier 
research which sought the Framers’ 
purposes. Carl Swisher summed up the 


fundamental problem of Crosskey’s 
work and of the whole “intent” ap- 
proach as well by asking, in effect, so 
what? The American people today 
would not accept such a political ar- 
rangement.2? In a remark which may 
be less widely applauded, but which 
bears directly on this discussion, 
Walton Hamilton stated that after 
Crosskey’s book the question of whether 
the United States was governed by a 
written or unwritten Constitution ceased 
to exist.?* 

Not only is there grave danger of 
(and unworkable) 
system coming from an “intent” search, 
but such an investigation is really in- 
complete unless it takes into account 
the intent of the ratifiers as well as of 
the drafters. Just how such a research 
project would be undertaken would 
stagger the collective imagination of 
the historical profession. And it is 
highly improbable that, even if such 
a compilation could be made, it would 
reflect a clear, consistent purpose in 
many instances. It is difficult to 
“imagine how any known method of 
psychoanalysis, content analysis, or 
plain crystal-ball gazing applied to such 
records or to the people who left them 
could give thoroughly reliable and ir- 
refutable answers concerning the inten- 
tion of these later framers” .?4 

There is yet another objection to the 
intent approach, Charles P. Curtis has 
warned: 


an_ unacceptable 


If you ask the Court to seek the 
intention of the makers. you are ask- 
ing them to join in its creation, and 
after the event at that. The Court is 
not a parent, but the obstetrician. Its 
function is not legislative but judicial. 
When the judges seek the intent of the 
Fathers ... they are trying to share in 
the legislative process. They are too 
late... The Court is not dealing with 
the men who made the Constitution, 
but what they made.25 


This is not to deny that much can 
be learned from “the persuasive gloss 
of legislative history”.?° Certainly the 
Second Amendment would be unintel- 
ligible without knowledge of what its 
proponents had in mind. But there are 
close limits to the value of this ap- 
proach. We may say that the Framers 
intended to bar bills of attainder and 
ex post facto laws. that they meant to 
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insure representative government lim- 
ited by checks and balances and but- 
But 
no one can put an ironclad definition 
on “due process”, either of the Fifth 
or Fourteenth 


tressed by national supremacy. 


Amendments, or on 
“ 9 ee ° 9 

commerce” or “equal protection”, or 
the power “to wage war” that will 
solve all such problems for all time. 
Indeed, if one may indulge in the in- 
tent approach, it is unlikely from the 
lan- 


calculated ambivalence of their 


guage that the Framers desired such 


a result. 
Ill. 
The sociological approach is old and 
it is necessary. The United States 
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could not have undergone the trans- 
formation from a relatively simple 
agrarian society to a complex indus- 
trial social order under a Constitu- 
tion limited to what men of the eight- 
eenth century, however brilliant, could 
have visualized. Picture an elaborate 
code on the model of the 254-page 
Indian Constitution of 1949 having 
been drawn up for this country in 

1787. With luck, it would have survived 
a generation, perhaps two, but certainly 
no longer. The Framers were shrewd 
people and they understood many of 
the pitfalls of politics which endanger 
men of all ages; but their wisdom, to 
remain wisdom, can impose guidance, 
not chains. 

The question is not whether the 
Court uses the sociological approach. 
This is inevitable, since, as Dean 
O’Meara has reminded us, the judicial 


President Malone paid a visit to 
Hawaii on his return from Australia. 
Shown here aboard the _ U.S.S. 
Arizona, which was sunk by the 
Japanese in their attack on Pearl 
Harbor, are (left to right) Eugene 
H. Beebe, member of the Honolulu 
Bar; Brigadier General Frank P. 
Corbin, Jr., Staff Judge Advocate, 
Headquarters, Pacific Air Forces; 
Mr. Malone; Judge Jon Wiig, of the 
United States District Court for the 
District of Hawaii; Colonel Nicholas 
R. Voorhis, Staff Judge Advocate, 
U. S. Army Pacific; and Captain 
Edmund Burke, Jr., Legal Officer, 
Staff of the Commander in Chief 
of the U. S. Pacific Fleet. 


function is essentially creative.2* The 
real question is whether the Court uses 
a wise sociological approach, wise not 
only because of its intrinsic merits but 
also in the practical sense of being 
acceptable to the rest of the nation and 
being workable as well. In this respect 
the Court is frequently better advised 
to exercise self-restraint and not impose 
its views on the elected branches of 
government. The Justices have to re- 
member that they are neither the only 
nor always the final interpreters of the 
Constitution. 

But the critics of the Court must 
also remember that they are studying 
an essentially schizoid institution: the 
highest court of law in the country, 
but also the third branch of the na- 
tional government. The Court may 
often disclaim but it can seldom escape 
its public policy duties. In its handling 
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of public law and policy the Court can 
and frequently does err. To point out 
the errors is among the highest func- 
tions of the Bar. But it obfuscates 
rather than clarifies judicial alterna- 
tives to assert that this or that ap- 
proach is the cause of error. The Con- 
stitution is a charter for government, 
not a primitive tribal deity which will 
supply proper answers to policy ques- 
tions when a sacred ritual is performed. 





27. Memorandum of January 15, 1958, out- 
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Dame Law School. Compare the sentiments of 
Chief Justice Taft: ‘‘According to the view and 
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acted the legislation, and should apply the 
common law exactly as it came to them. But 
frequently new conditions arise which those 
who were responsible for the written law could 
not have had in view, and to which existing 
common law principles have never before been 
applied, and it becomes necessary for the Court 
to make new applications of bo Indeed, it 


is one of the highest and most useful functions 
that courts have to perform in making ¢ govern 
ment of law practical and uniform just.” 
PopuLaR GOVERNMENT (1913) 222- 23 f' talics 
supplied.) 
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Antitrust Law: 


An Approach to Some Common Problems 


by Edward R. Johnston °¢ of the Illinois Bar (Chicago) 


In the May issue of the JouRNAL, we published the first portion of Mr. 
Johnston’s discussion of antitrust law, written for the average practitioner. 
The part published in May dealt with Sherman Act problems. In this con- 
cluding portion of his article, Mr. Johnston turns to the Clayton Act and 


the Robinson-Patman Act. 





II. 
The Clayton Act 
Section 7 


Currently, the most discussed sec- 
tion of the Clayton Act is Section 7 
dealing with the subject of mergers. 
The activity of the Department of Jus- 
tice and the Federal Trade Commission 
in attacking a number of recently pro- 
posed and, in some instances, fully 
consummated corporate mergers, war- 
rants a close look at the meaning and 
scope of that section. Those cases are 
for the most part based on the section 
as amended in 1950, which broadened 
the Act to include acquisition of assets 
as well as capital stock; to encompass 
all types of mergers, horizontal, ver- 
tical and conglomerate; and to elimi- 
nate as a test of legality whether the 
challenged acquisition may substantial- 
ly lessen competition between the ac- 
quiring and the acquired corporation. 


Before attempting to define the lim- 
its cf the amended statute, it would be 
well to consider the remarkable de- 
cision of the Supreme Court in June, 
1957, in the General Motors-DuPont 
case®° construing old Section 7. The 
case is noteworthy in many respects. It 
is the most striking illustration that I 


can recall where the Supreme Court, 
ignoring the issues upon which the case 
was tried below and ignoring, but not 
overruling, the findings of fact of the 
trial court, has seized upon a dormant 
issue in order to express its views on 
the proper construction of a statute. 

The construction which the Court 
placed on old Section 7 is, to say the 
least, startling. Despite the fact that 
the Bar, the Federal Trade Commis- 
sion®! and the congressional commit- 
tees that considered the amendment of 
Section 7*? all construed old Section 7 
as applying only to horizontal mergers 
and that such a view had generally 
prevailed for upwards of forty years, 
the majority of the Court, on reason- 
ing which I confess I cannot follow, 
held that vertical acquisitions were al- 
ready covered by that section. One of 
the avowed purposes of amending 
Section 7 was to make it apply to 
vertical mergers. 

Although Section 7 clearly makes 
the offense condemned the acquisition 
by one corporation of the stock of an- 
other, the majority found that the time 
chosen by the Government to bring its 
action rather than the time of the 
stock acquisition was controlling. The 
DuPont Company acquired General 
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Motors stock in 1917-1919, as the trial 
court found, for the purpose of invest- 
ment. The legality of its holding was 
not questioned until 1949. If, as the 
Court goes to some pains to point out, 
the purpose of Section 7 was to arrest 
restraints of trade or the creation of 
monopoly in their incipiency, then cer- 
tainly Section 7 was not the proper 
statute to invoke to attack an acquisi- 
tion more than thirty years old. As 
the dissenting opinion points out,** 
what the Court really did was to read 
into the old Section 7 language, which 
finds no support in the legislative his- 
tory of the Act, to the effect that no 
corporation shall acquire or continue 
to hold the stock of another corporation 
when the effect of such acquistion or 
holding or may be substantially to 
lessen competition. 

Finally, the majority opinion adopted 
a theory of the relevant market which 
seems to me clearly at variance with 
its decisions in the Cellophane and 
Columbia Steel cases already referred 
to and in other earlier monopoly cases. 
and restricted its consideration to paints 
and fabrics sold only to the auto- 
mobile trade, ignoring the very sub- 
stantial sales of the same products for 
other uses, but, strangely enough, in- 
cluding in its selected products an 
enamel used only by manufacturers of 
refrigerators and like products. Had 
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the broader market been adopted, it 
seems clear that no substantial injury 
to interstate commerce would have 
been disclosed. 


While I regard the decision of the 
Supreme Court on the major points to 
which I have referred as wrong, the 
important question which we must 
answer is how far the DuPont-General 
Motors case goes in its effect upon 
proceedings brought under amended 
Section 7. The impact of the decision 
is not as great as at first supposed. It 
is doubtful if many new cases will 
be brought under old Section 7. The 
question whether vertical as well as 
horizontal mergers are covered by the 
old section is no longer very important. 
They clearly are covered by the 
amended section. Enforcement difficul- 
ties, not to mention the difficulties of 
proof, will, I believe, restrain the en- 
forcement agencies from attempting to 
apply Section 7 to long-consummated 
acquisitions of stock. By its terms, 
amended Section 7 does not apply to 
the acquisition of assets prior to the 
effective date of the amendment. Most 
stock acquisitions result in a complete 
merger and the problem of unscram- 
bling the assets of merged corporations 
after a considerable lapse of time is 
almost insoluble. However, should 
such an attempt be made, I seriously 
doubt whether the full Court as now 
constituted would again approve the 
application of Section 7 to capital 
stock properly acquired and held for 
many years by the acquiring company. 
Amended Section 7, like its predecessor, 
makes the offense the acquisition and 
not the holding of stock or assets. 


I am concerned with the apparent 
effort of the Court to apply a narrower 
relevant market in a Section 7 case 
than it has adopted for monopolization 
purposes under Section 2 of the Sher- 
man Act. Has the “functionally inter- 
changeable” theory which the Court 
spelled out so clearly in the Cellophane 
case heen abandoned? I see no sound 
reason for a stricter market definition 
under Section 7, despite the opinion of 
some writers to the contrary. The fact 
that a lesser degree of proof of prob- 
able injury to competition may be 
required in a Section 7 case than in a 
Proceeding under Section 2 of the 


Sherman Act seems to me no valid 
reason for adopting a different ap- 
proach in determining the relevant 
market. 


Whether a proposed merger violates 
Section 7 is, of course, largely a ques- 
tion of fact depending upon the prob- 
able effect of such combination upon 
competition within the relevant market 
and nothing short of a careful economic 
survey of that market, once you have 
determined its limits, will enable you 
to pass an intelligent opinion on 
whether or not your client can safely 
enter into the proposed merger. 


To me it seems clear that the prob- 
able effect upon competition of a pro- 
posed merger can only be determined, 
as the Federal Trade Commission 
pointed out in its opinion in the 
Pillsbury Mills case,*4 by a full ex- 
amination of the industry involved and 
expert analysis of all market factors, 
including the respective positions of 
the contracting parties in that market. 
It is the vigor of competition that is 
to be studied and not merely the quan- 
titative market share which each party 
enjoys. The majority of the Court in 
the DuPont-General Motors case, how- 
ever, seems to have relied largely upon 
the dollars and cents volume of busi- 
ness done by General Motors with Du- 
Pont and assumed therefrom the sub- 
stantiality of the lessening of competi- 
tion. This, in effect, is the “quantitative 
substantiality” test which was laid 
down in the Standard Stations case*® 
as applicable in a Section 3 case. I 
will have more to say about this rule 
when discussing Section 3, but will 
content myself with saying that I thor- 
oughly agree with the conclusion of 
the Attorney General’s National Com- 
mittee To Study the Antitrust Laws*® 
that: “In no merger case—horizontal, 
vertical or conglomerate—can a ‘quan- 
titative substantiality’ rule substitute 
for the market tests Section 7 pre- 
scribes.” 


Section 3 


Section 3 of the Clayton Act covers 
two general classes of cases: (1) agree- 
ments which place limitations upon 
the buyer dealing in the goods of com- 
petitors of the seller and (2) so-called 
tying contracts whereby the sale of 
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one product is tied to the purchase of 
another product. 


There is a very natural desire on 
the part of producers of many products 
to establish exclusive dealers for their 
goods in the several markets in which 
they operate. The primary purpose of 
these exclusive dealing arrangements 
is to insure adequate and wholehearted 
representation of the seller’s product 
in a particular market. This purpose is 
laudable and, indeed, in many cases, 
unless such exclusive dealerships can 
be established, distribution of a par- 
ticular product is seriously impeded. 

On the other hand, where a dominant 
producer succeeds in appropriating 
most of the eligible distributors in a 
given market so that competitors are 
in fact excluded from such market, it 
seems obvious that there is a restraint 
of trade. The test of illegality largely 
depends upon the construction to be 
placed upon the language of Section 3 
limiting the prohibitions of that section 
to those cases, “where the effect of 
such lease, sale or contract for sale or 
such condition, agreement or under- 
standing may be to substantially lessen 
competition or tend to create a monop- 
oly in any line of commerce”. 


In addition to exclusive dealership 
arrangements, one of the most common 
methods of insuring exclusiveness is 
the use of requirements contracts. Such 
contracts effectively give to the seller 
for the term of the agreements the 
right to supply the buyers’ require- 
ments of specified products to the 
exclusion of competing sellers. Yet, 
requirements contracts are long estab- 
lished commercial devices, often of 
great benefit to buyers in assuring an 
adequate supply, affording protection 
against price increases, and, in general, 
facilitating long-term business plan- 
ning. They may and often do permit 
sellers to effect such savings in manu- 
facturing and sales expense as to sig- 
nificantly affect the selling price of 
their product. In Lawlor v. National 
Screen Service,®* decided in 1957, the 
Supreme Court agreed with the Court 
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of Appeals that exclusive dealing con- 
tracts are not per se invalid. 


It would seem, therefore, that be- 
fore such agreements can properly be 
condemned as substantially lessening 
competition or tending to create mo- 
nopoly, there should be a factual sur- 
vey of the market affected and a de- 
termination of the effect of the seller’s 
agreements on the competitive oppor- 
tunities of actual or potential business 
competitors and on the public generally. 


Yet, if we are to accept the teaching 
of the leading Supreme Court decision 
relating to exclusive dealing arrange- 
ments—the Standard Stations case**— 
we are precluded from examining the 
significant economic and business facts 
bearing upon whether or not actual 
foreclosure of competitors from the 
market has resulted or will result from 
the questioned contracts. The Court 
there states the issue to be whether 
competitive injury is established simply 
by proof that a substantial portion of 
commerce is affected or whether it must 
also appear that competitive activity 
has diminished or probably will be di- 
minished. The Supreme Court adopted 
the first alternative and announced the 
“quantitative substantiality” rule. In 
substance, this rule would condemn 
exclusive dealing arrangements as il- 
legal per se, provided the amount of 
interstate commerce affected was sub- 
stantial, regardless of their actual or 
potential effect upon the market. 


I am unable to accept the Standard 
Stations case as a correct interpretation 
of Section 3. It seems to me that the 
substantiality of the lessening of com- 
petition or tendency to monopoly to 
which Section 3 refers is not to be 
determined by the quantity of goods 
affected by the particular contract but 
by the extent to which that contract 
forecloses competitors from a market. 
It may well happen that exclusive deal- 
ing contracts of a large producer do 
not substantially impair the competitive 
opportunities of other producers. The 
suggestion of the Court in the majority 
opinion in Standard Stations that courts 
are ill-suited to examine and determine 
the economic factors bearing upon the 
probable market exclusion resulting 
from exclusive dealing is unrealistic. 
The courts are required to do just 
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that wherever the rule of reason is 
to be applied in an antitrust case. 
Courts are called upon every day to 
examine complicated factual situations, 
many of which involve the analysis of 
economic data. 


I was much encouraged when the 
Federal Trade Commission in the 
Maico case*® refused to follow Stand- 
ard Stations and required examination 
of the economic evidence bearing upon 
the competitive effects of the exclusive 
dealing contracts there involved; also, 
by the remarks of Mr. Justice Frank- 
furter, who wrote the majority opinion 
in the Standard Stations case, in his 
dissenting opinion in the Motion Pic- 
ture Advertising Service case.4° His 
analysis of Standard Stations in that 
dissent seems to cast doubt, at least, 
as to the validity of the “quantitative 
substantiality” rule. 


Yet, the Courts of Appeals for the 
Seventh Circuit in the Anchor Serum 
case*! and the Second Circuit in the 
Dictograph Products case*? seem to 
reaffirm the “quantitative substantial- 
ity” doctrine and those cases represent 
a significant departure by the Federal 
Trade Commission from its decision in 
the Maico case. 


In testing the validity of your client’s 
exclusive dealing arrangements, how- 
ever, you should not look solely to the 
volume of business involved but should 
take account of the extent to which 
your client dominates the particular 
market and determine how far com- 
petitors are actually foreclosed from 
that market because of exclusive deal- 
ing contracts. Each case should be test- 
ed by a realistic inquiry as to the actual 
or potential harm to business rivals and 
the public by reason of the preemption 
of available outlets and should not be 
condemned solely because the volume 
of business handled by the exclusive 
dealers is large in comparison with the 
business of competitors. The recent 
cases to which I have already referred, 
Webster v. Packard Motor Car Co., 
243 F. 2d 418, and Schwing Motor Co. 
v. Hudson Sales Corp., 239 F. 2d 176, 
seem to support this position. 

It would seem that tying contracts, 
which are not specifically referred to 
in Section 3 but are covered by the 
general provisions of that section, 
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should be governed by the same legal 
principles applicable to exclusive deal- 
ing arrangements. The courts, however, 
have not always so treated them. A 
typical tying case is where the owner 
of a patent licenses the use of a patent 
or sells a patented product on the con- 
dition that the licensee or purchaser 
use therewith an unpatented product 
manufactured or sold by the licensor 
or seller. The basis of the illegality in 
such an arrangement lies in the fact 
that by reason of a dominance exerted 
by the patent monopoly, purchasers 
may be forced to buy an unwanted 
product in order to secure the domi- 
nant product. In the Times Picayune 
case*? (brought under Section 1 of the 
Sherman Act), decided by the Supreme 
Court in May of 1953, the tying cases 
are thoroughly explored and the ra- 
tionale of those decisions analyzed. As 





38. 337 U.S. 293. 

39. The Maico Co., Inc., F.T.C. Dkt. 5822. 
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the opinion in that case points out 


(page 614) : 

The common core of the adjudicated 
unlawful tying arrangements is the 
forced purchase of a second distinct 
commodity with the desired purchase 
of a dominant “tying” product, result- 
ing in economic harm to competition 
in the “tied” market. 


It seems obvious that, absent a 
dominant product, no pressure is or 
can be exerted by the seller on the 
prospective buyer. If both the tying 
and the tied product are freely avail- 
able in the market, no buyer is forced 
to purchase either product. As the 
Court said in the Times Picayune case, 
“...the essence of illegality in tying 
agreements is the wielding of monopo- 
listic leverage”. Without the existence 
of such leverage, there would seem to 
be no basis for charging an unlawful 
tying arrangement. 


Yet, we find the Courts of Appeals 
for the First, Fourth and Sixth Cir- 
cuits!# holding that an illegal tying 
arrangement was established although 
no dominance by a tying product was 
found to exist. And the majority opin- 
ion of the Supreme Court, announced 
March 10, 1958, in Northern Pacific 
Railway Company v. United States*® 
upheld the District Court in a case, 
brought to enforce Section 1 of the 
Sherman Act, in granting summary 
judgment for the United States on the 
ground that “preferential routing” 
clauses in Northern Pacific’s sales con- 
tracts and leases of land, originally 
granted to the railroad’s predecessor 
by the United States, were, in effect, 
per se unlawful as tying clauses. The 
Court reaffirmed its statements as to 
per se liability contained in the /nter- 
national Salt case (332 U. S. 392) and, 
while recognizing that sufficient eco- 
nomic power with respect to the tying 
product especially to restrain free com- 
petition in the tied product is necessary 
to establish the offense, agreed with the 
District Court’s failure to require proof 
by the Government of the existence of 
such economic power. As the minority 
Opinion points out, this decision leaves 
“courts and lawyers in confusion as to 
what the proper standards now are for 
judging tying clauses under the Sher- 
man Act”, 


Nor can I entirely agree with the 


dictum of the Court in the Standards 
Stations case that “tying agreements 
serve hardly any purpose beyond the 
suppression of competition”. I will 
agree that most tying agreements in- 
volve a dominant product and that 
such dominance may result from 
patents, advertising, or anything else 
that gives to the seller a monopolis- 
tic position. But there are legitimate 
uses for tying arrangements as sales 
incentives and where the products in- 
volved are readily available in the 
market from others, so that there is 
no control or dominance over the tying 
product, I do not see a logical basis for 
declaring such contracts unlawful even 
though the agreements involve a sub- 
stantial volume of trade. 

As the law now stands, however, 
since the decision of the Northern 
Pacific case, the possession of the 
requisite economic power with respect 
to the tying product would seem to 
be inferable from the substantiality of 
the amount of interstate commerce 
affected, leaving defendants with a 
scant defense where the existence of a 
tying agreement is clearly established. 


HIT. 

The Robinson-Patman Act 

The most controversial antitrust law 
is the Robinson-Patman Act, now Sec- 
tion 2 of the Clayton Act. The reason 
is obvious. It is poorly drafted, con- 
flicting in some of its provisions and 
predicated, in part at least, upon a 
philosophy alien to that which under- 
lies the Sherman Act. However, the 
political implications of the Robinson- 
Patman Act are such that I doubt 
whether we can look forward to cor- 
rective amendments for some years. 

There is no corporation, large or 
small, which is engaged in interstate 
commerce that is not subject to the 
provisions of the Act in its everyday 
business transactions. The section of 
most universal application is 2(a), 
prohibiting discrimination in price 
between different purchasers of com- 
modities of like grade and quality. The 
questions which I most frequently 
encounter respecting the application of 
Section 2(a), and incidentally 2(b), 
are: 

1. Do mere differences in price to 
competing buyers prima facie consti- 
tute discrimination? 
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2. How are you to determine what 
goods are of like grade and quality? 

3. How can you show that the differ- 
ences in price are justified by differ- 
ences in the costs of manufacture, sale 
or delivery? 

4. How about your right under Sec- 
tion 2(b) in good faith to meet the 
equally low price of a competitor? 

These are but a few of the trouble- 
some questions raised by Section 2(a) 
and the other subsections of Section 2. 
They happen, in my experience at 
least, to be the ones most frequently 
asked. 

For many years, following a de- 
cision by the Court of Appeals for the 
Second Circuit in the Moss case,*® the 
Federal Trade Commission took the 
position that once a differential in price 
to competing buyers was shown, the 
burden of demonstrating that competi- 
tive injury did not result shifted to 
the seller. The Commission subsequent- 
ly abandoned this position, I hoped 
permanently, and in the General Foods 
case?’ flatly held that counsel support- 
ing a complaint alleging price discrimi- 
nation had the burden of proof to 
establish injury, since differences in 
price without competitive injury are 
not an offense. There is some support 
for this view in recent federal cases.4* 
Thus, an examination into the market 
consequences of the pricing practices 
involved is permissible and you have 
again, in a very limited way to be sure, 
an application of the rule of reason 
doctrine. The courts have shown an 
unfortunate tendency, however, to infer 
injury where the price discrepancies 
are substantial. The recent cases of 
Moog Industries, Inc. v. Federal Trade 
Commission, 238 F. 2d 43 (8th Cir.) ; 
Edelmann and Co. v. Federal Trade 
Commission, 239 F. 2d 152 (7th Cir.) 
and Whitaker Corp. v. Federal Trade 
Commission, 239 F. 2d 253 (7th Cir.) 
are instances of this tendency. 

The answer to the second question 
is more difficult. There have been few 

(Continued on page 635) 
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A Dissenting View: 


The Executive Enforcement of Judicial Decrees 


by Daniel H. Pollitt ° 


This article is Professor Pollitt’s reply to an article published in our 
February, 1958, issue by Alfred J. Schweppe, of Seattle, Washington, on 
the right of the President to use troops to enforce judicial decrees. Mr. 
Schweppe contended that the President has no constitutional or legal 
authority to use troops for this purpose. 





In the February, 1958, issue of the 
AMERICAN BaR ASSOCIATION JOURNAL, 
Mr. Alfred J. Schweppe concludes that 
the President has no legal power to 
enforce federal court decrees by use 
of the Armed Forces. Mr. Schweppe 
reasons that the constitutional require- 
ment that the President “shall take 
care that the laws be faithfully exe- 
cuted” has no applicability as “judicial 
decrees” are not “laws”. Additionally, 
continues Mr. Schweppe, the lower 
federal courts are exclusively regulated 
by Congress, and the only statutes that 
gave the President power to employ 
military force “to aid in the execution 
of judicial process” were expressly 
repealed by the Civil Rights Act of 
1957. 

This writer believes that the framers 
of the Constitution intended to give the 
President authority to remove deliber- 
ate and organized obstruction to a 
feleral judicial decree which the 
United States marshal is powerless to 
remove. This writer also believes that 
Congress has given the President ex- 
press authority to remove such obstruc- 
tions. These two points are the subject 
matter of this comment. 


Presidential Power 
Under the Constitution 
Article II, Section 3 of the Consti- 


‘tution states that the President “shall 


take care that the laws be faithfully 


‘ executed”. Pursuant to this mandate, 


during the first hundred years of our 
constitutional history at least six Presi- 
dents employed military force to ensure 
compliance with federal judicial de- 
crees: President Washington in 1794; 1! 
President Adams in 1799;? President 
Fillmore in 1851;° President Buchanan 
in 1857;4 President Hayes in 1878;° 
and President Cleveland in 1894.6 
Such presidential action has never been 
tested in the courts and there are no 
judicial decisions holding that the 
word “laws” as used in Article II, 
Section 3 does not include “judicial 
decrees”. The cases cited by Mr. 
Schweppe and discussed below do not 
support his conclusion that “The Su- 
preme Court has often held that the 
‘laws’ which the President shall faith- 
fully execute are the Acts of Congress.” 
The cases teach only that the ambit of 
the word “laws” depends upon the 
context. 

The President was not seeking to 
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enforce a judicial decree in the Steel 
Seizure cases.‘ The issue there was 
whether the President had inherent 
authority to seize the steel industry 
during an emergency situation to avert 
a shutdown. The Court held that the 
President had no such authority where 
Congress had rejected “seizure” as a 
method of settling labor disputes, and 
in this connection remarked that “the 
Constitution is neither silent nor equiv- 
ocal about who shall make laws which 
the President is to execute”. 343 U. S. 
at 587. 

The President was not seeking to 
enforce a judicial decree in Ex parte 
Quirin, 317 U. S. 1 (1942). The Court 
there said that the Constitution invests 
the President, as Commander in Chief, 
with the power “to carry into effect all 
laws passed by Congress for the con- 
duct of war”. 317 U. S. at 26. This 
statement was made in the context of 
a decision holding that Congress, by 
statute, had authorized the President 
to order the German saboteurs tried 
by special military commission. 

Other decisions hold that the word 
“laws” as used in various statutes is 
not restricted to Acts of Congress. 
Erie R. Co. v. Tompkins, 304 U. S. 64 
(1938), holds that the word “laws” as 
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3. 4 supra 109. 

4.5 supra 455. 

5.7 supra 118. 

6. 9 supra 499. os 
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used in the Rules of Decision Act*® 
includes state judicial decisions as well 
as state statutes. United States v. Hvass, 
355 U. S. 570, 72 S. Ct. 501 (1958) 
(decided after Mr. Schweppe’s article 
was published) , holds that a rule issued 
by the federal district courts in lowa 
is a “law” within the meaning of the 
federal perjury statute making willful 
false statements unlawful in any case 
“in which a law of the United States 
authorizes an oath’”.® In re Neagle, 
135 U. S. 1 (1890), involves Executive 
Department protection of the Judiciary. 
Mr. Justice Field had been threatened 
by a disappointed litigant named Terry, 
and the Attorney General, without 
specific authority, appointed a special 
deputy marshal named Neagle as Field’s 
bodyguard. Neagle shot and killed 
Terry to protect the life of Mr. Justice 
Field. For this he was arrested by the 
California authorities and indicted for 
murder. The Federal Habeas Corpus 
Act authorized the issuance of a writ 
when the petitioner was in custody for 
an act done pursuant to “a law of the 
United States”. Neagle petitioned for 
a writ under this statute. His petition 
was opposed on the theory that his 
appointment as a bodyguard was not 
specially authorized by act of Con- 
gress. The Court rejected the conten- 
tion that “a law of the United States” 
means only a statute of Congress. The 
Court said: 


.In the view we take of the Con- 
stitution of the United States, any 
obligation fairly and properly infer- 
able from that instrument... is a “law” 
within the meaning of this phrase [at 
pages 58-59]. 


The Court then discussed the constitu- 
tional provision that the President 
“shall take care that the laws be faith- 
fully executed” and asked this question: 
“Is this duty limited to the enforce- 
ment of acts of Congress or of treaties 
of the United States according to their 
express terms. . .?”” The Court answered 
in the negative. 


In the absence of authoritative judi- 
cial interpretations, the meaning of the 
constitutional provision can best be 
ascertained by examining the mischief 
that fathered its birth and the debate 
surrounding its enactment. 


The genesis of the constitutional 
provision is Shay’s Rebellion in 1786-7, 
a rebellion of Massachusetts farmers 
directed against judicially ordered 
mortgage foreclosure sales. The form 
of the rebellion consisted of seizing 
the courthouses and thus preventing 
the conduct of judicial business. Gov- 
ernor Bowdoin called forth the militia 
from the loyal counties to put down the 
insurrection and directed the command- 
ing general “to protect the Judicial 
Court and . . . assist the circuit magis- 
trates in executing the law”’.!° This 
action of Governor Bowdoin was re- 
fe::ed to repeatedly during the debate 
cn the provision here in issue, and 
stip orts the conclusion that the fram- 
ers of the Constitution intended the 
President to have the same power as 
that exercised by Governor Bowdoin to 
But the 


intent of the framers to give the Presi- 


protect the judicial process. 


dent power to enforce judicial decrees 
does not rest on inference. The Con- 
stitutional Convention proposed that 
the President be given power “to exe- 
cute the national laws”. Mr. Madison, 
of Virginia, introduced an amendment 
providing that the phrase “not legis- 
lative nor judiciary in their nature” 
be added, The purpose of this amend- 
ment was to restrict the President’s 
power over execution of the laws to 
orders of the Executive Department. 
This proposal was defeated by a vote 
of seven states to three,'! thus indi- 
cating the intent of the framers to give 
the President authority to execute laws 
(statutes) of the legislature and laws 
(decrees) of the judiciary. 


The President’s authority to enforce 
judicial decrees by use of military 
force does not rest upon the Constitu- 
Since 1792 there have 
existed congressional statutes authoriz- 
ing such action. 


tion alone. 


Presidential Power 
Under the Acts of Congress 
Title 10 of the United States Code 
provides in Section 333 that the Presi- 
dent “by using the militia or the armed 
forces, or both .. . shall take such meas- 
ures as he considers necessary to 
suppress, in a State, any insurrection, 


domestic violence, unlawful combina- 


(2) op- 


tions, or conspiracy if it... 


The Executive Enforcement of Judicial Decrees 





poses or obstructs the execution of the 
laws of the United States or impedes 
the course of justice under those laws”. 
This section, adopted in 1956, has its 
lineage in a statute enacted at the re- 
quest of President Washington in 1792 
during the so-called Whisky Rebellion. 

The Whisky Rebellion was one by 
the farmers in the four western coun- 
ties of Pennsylvania against the en- 
forcement of an excise tax on whisky. 
When Congress imposed this tax in 
March of 1791 it met with widespread 
resistance. In September of 1791 a 
collector of revenue was “seized, tarred 
and feathered”, and the United States 
deputy marshal sent from Philadelphia 
to arrest the offenders met a similar 
fate. When Congress next met in 1792, 
it passed a statute of three years’ dura- 
tion authorizing the President to cail 
forth the militia “whenever the laws of 
the United States shall be opposed, or 
the execution thereof obstructed”.'” 
Secretary of the Treasury Hamilton 
pointed out that at the time of the 
attack on the United States deputy 
marshal, “the Legislature of the United 
States had not yet organized the means 
by which the Executive could come in 
aid of the Judiciary, when found in- 
competent in the execution of the 
laws”.13 

The rebellion continued and in 1794 
the United States marshal, while at- 
tempting to execute arrest warrants 
issued by the federal court in Phila- 
delphia, was “beset on the road by a 
party of from thirty to forty armed 
men, who, after much previous ir- 
regularity of conduct, finally fired 
upon him, but, as it happened, without 
injury”.'* The marshal was released 
only after promising to serve no process 
on the west side of the Allegheny 
Mountains and returned to Philadel- 
phia “by a circuitous route, fearing 
personal injury from the farmers who 
beset all the usual routes”.'!° When 
this was brought to the attention of 
President Washington, he conferred 
with Pennsylvania’s Governor Mifflin 





8. Section 34 of the Federal fudictery Act of 

Sane 24, 1789, c. 20, 28 U.S.C. §72: 
8 U.S.C. $1621. 

19. Minot HIsTORY OF THE INSURRECTION IN 

hs 99 (1810). 
5 Elliot, DEBATES ON THE FEDERAL CoNnsTITU- 

ox ie 42 (1845). 

12. Act of May 2, 1792, c. 28, 1 Sta 

13. 1796-1797: 6 ANNALS or Conc. o850 (1849). 

14. Id. at 2863. 

15. Id. at 2865. 
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who refused to call forth the Pennsyl- 
vania militia and advised President 
Washington not to send any troops into 
western Pennsylvania. President Wash- 
ington replied that he had a constitu- 
tional obligation to “execute the laws 
... which uphold the judiciary func- 
tions”!6 and called forth the militia of 
nearby states. Putting the militia un- 
der the command of Governor “Light- 
horse” Harry Lee of Virginia, Wash- 
ington ordered Lee to escort United 
States District Judge Richard Peters 
and the United States marshal to the 
area of conflict and there “cause the 
laws to be executed by judiciary 
process” by giving “countenance and 
support to the civil officers in the 
means of executing the laws”.!‘ The 
arrival of the militia ended the rebel- 
lion. 

President Washington devoted much 
of his 1794 Annual Message to Con- 
gress to the recent events in western 
Pennsylvania. He defended his conduct 
by pointing out that the vengeance of 
armed men “prevented the marshal 
from delivering legal process”; and 
pointing out the “possibility of a simi- 
lar contingency”, urged Congress to 
enact laws “providing in the language 
of the Constitution, for calling them 
[the militia] forth to execute the laws 
of the Union”.'8 Congress responded 
in 1795 with a permanent statute au- 
thorizing the President to call forth the 
militia to execute the laws of the 
United States whenever they “shall be 
opposed, or the execution thereof ob- 
structed”.1® This language is in haec 
verba the same as the Act of 1792 
under which Washington directed the 
militia to protect the federal judge and 
ensure compliance with the federal 
judiciary process. 


At the request of Thomas Jefferson 
in 1807 the 1795 act was amended 
without altering the provision here in 
issue.2° The act was again amended 
during the Lincoln Administration in 
1861. This amendment is material as 
it .ndicates the congressional purpose 
to permit presidential use of troops to 
enforce judicial decrees. 


President Buchanan had taken no 
action in 1860 when South Carolina 
engaged in what he termed a “revolu- 
tion”. In his Annual Message to Con- 
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gress that year, he defended his failure 
to act with these words:*! 


We no longer have a district judge, 
a district attorney, or a marshal in 
South Carolina... The only acts of 
Congress on the statute book bearing 
upon this subject are those of the 28th 
February, 1795, and 3rd March, 1807. 
These authorize the President, after he 
shall have ascertained that the mar- 
shal, with his posse comitatus, is un- 
able to execute civil or criminal process 
in any particular case, to call forth the 
militia and employ the Army and Navy 
to aid him in performing this service. .. 
This duty cannot by possibility be per- 
formed in a State where no judicial 
authority exists to issue process, and 
where there is no marshal to execute 
Riess 


President Buchanan had read the stat- 
ute here in issue as authorizing him to 
act only when judicial process was 
flouted. On this premise, he concluded 
that he had no authority as by resig- 
nations of the federal judiciary, it had 
become clear that there would be no 
judicial process that could be impeded. 

When the Lincoln Congress met in 
1861, it promptly amended the Act of 
1795 so as to authorize the President 
to call forth the Armed Forces when- 
ever in the judgment of the President 
“it shall become impracticable” to en- 
force the faithful execution of the laws 
by the ordinary course of judicial 
proceedings. The Senate sponsor an- 
nounced that the intent of this amend- 
ment was to override the construction 
put on the act by President Buchanan; 
not to alter the basic purpose of the 
act which was described as one which 
“contemplates the employment of a 
military force...for the purpose of 
executing laws, aiding the judicial and 
executive officers”.2? 

The circumstances surrounding the 
1861 amendment indicate conclusively 
that President Buchanan and the 37th 
Congress read and understood the 1795 
Act as authorizing presidential use of 
troops to aid the judicial officers in 
the enforcement of judicial process and 
decrees. 

The 1795 Act as amended in 1807 
and 1861 was reenacted in 1875 as 
part of the Revised Statutes?* and 
again in 1956 as part of the United 
States Code.?4 Each re-enactment was 
part of a congressional re-examination 
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of all existing laws, and on each oc- 
casion the object of Congress was 
“adherence to the substance of existing 
laws”.25 In sum, Section 333 of Title 
10, passed in 1956, goes back directly 
to the Act of 1792, passed at the request 
of George Washington so he could 
come to the aid of the judiciary during 
the Whisky Rebellion. 

Mr. Schweppe contends that the cur- 
rent reenactment of the 1792 Act does 
not invest the President with power to 
call forth the Armed Forces to enforce 
court decrees. He reasons as follows: 


Congress in 1866 and 1870, in civil 
rights legislation specifically conferred 
such power, later incorporated in Sec- 
tion 1989 of the Revised Statutes and 
repealed in 1957... It would seem 
manifest that the specific should defi- 
nitely control over the general, and 





16. Id. at 2848. 
17. Id. at 2866-67. 
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that repeal of the specific power is 
congressional action indicating that the 
power to enforce federal court decrees 
by use of military power should not 
exist.26 


The legislative history of the 1866, 
1870 and 1957 Civil Rights Acts, how- 
ever, indicates that none of them was 
intended to alter the power given the 
President by the Constitution and the 
Act of 1792 to use troops to enforce 
judicial decrees. 

The Civil Rights Act of 1866 con- 
tained a proviso authorizing the Presi- 
dent to use the Armed Forces “to 
prevent the violation and enforce the 
due execution of this act”.** The Act 
passed over President Andrew John- 
son’s veto and statement that the au- 
thority to use troops was unnecessary 
as “the general statutes regulating the 
land and naval forces of the United 
States, the militia, and the execution 
of the laws are believed to be ade- 
quate”.?8 

The Civil Rights Act of 1870 ex- 
pressly authorized the President to 
employ the Armed Forces “to aid in 
the execution of judicial process issued 
under this act”.2? This provision was 
passed despite Senate objection by the 
Democrats that “it is wholly unneces- 
sary. The Constitution makes it the 
duty of the President to take care that 
the laws are faithfully executed, and 
he is Commander in Chief of the Army 
and Navy. That is suggestive enough 
on that subject.”*° 

The proponents of these explicit 
authorizations to use troops to execute 
judicial decrees in civil rights cases 
did not argue that the President lacked 
such power in the absence of the pro- 
posed provisions. They relied in their 
debate upon the salutary effect these 
express provisions would have on the 
general populace and referred to the 
1833 amendment to the tariff laws 
whereby Congress expressly authorized 
President Andrew Jackson to use troops 
to enforce judicial orders in tariff 
proceedings. The result of this specific 
enactment had been to cause the state 
of South Carolina to retreat from its 
“nullification” of the 1832 “protective 
tariff” .31 

Turning to the 1957 repeal of the 
Provisions in the prior Civil Rights 


Acts specifically authorizing the Presi- 
dent to use troops to enforce judicial 
decrees issued in Civil Rights cases, 
we find that Congress did not intend 
to deprive the President of his existing 
authority. The repeal came about as 
follows. 


The Civil Rights Act of 1957, as it 
passed the House, contained the pro- 
vision from the 1870 Act authorizing 
the President to employ the military 
forces to enforce judicial decrees in 
this type of case.** Senate opponents 
of the Act centered their fire on this 
provision. Senators Knowland and 
Humphrey, proponents of the Act, 
thereupon introduced an amendment 
eliminating this provision so that de- 
bate on the remaining portions of the 
Act should not be “clouded by, and in 
fact, distorted by, reference to the use 
of the Armed Forces”.** Senators 
Clark, of Pennsylvania; Lausche, of 
Ohio; Javits, of New York; Carroll, 
of Montana, and Long, of Louisiana, 
were the only Senators who spoke on 
the amendment before vote. Senator 
Clark was the lead-off speaker and he 
announced an intention to vote for the 
amendment as “independent of the 
proposed civil rights bill, the President 
already is vested with ample authority 
to deploy the Armed Forces to meet 
concerted popular resistance designed 
to obstruct enforcement of judicial 
process”.*4 Senators Lausche, Javits 
and Carroll announced an intention to 
vote for the amendment on the same 
understanding.” Senator Long, who 
opposed the Civil Rights Bill generally, 
made an effort to keep alive the issue 
of presidential use of armed troops by 
announcing that he too would vote for 
the Knowland-Humphrey amendment 
with the understanding that “the Sen- 
ators who are proposing that this pro- 
vision of the bill be stricken out are 
not doing so because they do not 
envision the use of Federal troops to 
support integration in the South. They 
are moving to have the provisions 
stricken out because, as they have ex- 
plained, they believe that under the 
Constitution and other sections of the 
law the use of Federal troops, includ- 
ing the use of bayonets, to enforce 
such measures will still be available”.*® 


The Knowland-Humphrey amend- 
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ment was then put to vote and passed 
without dissent. This unanimous vote, 
when coupled with the announced pur- 
pose of the Amendment by its sponsors 
and the understanding of all those who 
participated in the debate, leads to but 
one conclusion: that the Congress that 
met in 1957 believed that all apart 
from the express provisions in the 
existing Civil Rights Act, the President 
had authority under the Constitution 
and the Act of 1792 as amended, to 
use federal troops to enforce the execu- 
tion of judicial decrees issued in civil 
rights and other cases. 

Reference should be made to the 
Posse Comitatus Act of 1878 which 
makes it illegal for anyone to use the 
Armed Forces as part of the posse 
comitatus except when expressly au- 
thorized by Constitution or Act of 
Congress.** “It was thought by its 
sponsors”, states Mr. Schweppe, “that 
henceforth the power to ‘execute the 
laws’ by military force no longer ex- 
isted in the President”.** A survey of 
the background of this Act, however, 
indicates that it has no reference to 
the President. 


In 1792 Congress gave the United 
States marshal the same powers in 
executing the laws of the United States 
within a state “which a sheriff of such 
state may exercise in executing the 
laws thereof”.®® The power a sheriff 
may exercise (which was lodged in the 
United States marshal by reference) 
is the power to call out the posse 
comitatus, i.e., the entire male popula- 
tion of a county above the age of 
fifteen. 


A series of events in 1854 resulted 
in giving the United States marshal 
more authority in executing the fed- 

(Continued on page 606) 
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Shakespeare Arena 


Our two recent articles on the identity of Shakespeare (Richard Bentley’s 
“Elizabethan Whodunit: Who Was ‘William Shake-Speare’?” in the Feb- 
ruary issue and Charlton Ogburn’s “A Mystery Solved: The True Identity 
of Shakespeare” in the March issue) brought forth a torrent of letters from 
our readers, ranging from generous praise to almost-bitter disagreement, 
with a few from practical souls who took the position that it was all “much 
ado about nothing”. We are publishing here extracts from some of the 
letters that we received on the subject and, in a later issue, will publish 
at least one article from a spokesman for the orthodox “Stratfordian” side. 





Congratulations of the highest order 
are due Richard Bentley, Chicago 
attorney, author of “Elizabethan Who- 
dunit: Who Was William Shake- 
speare?” in your February, 1959, issue. 

Without question, it is one of the 
most interesting articles | have ever 
read in any periodical. It was so fasci- 
nating that I took the copy home for 
my wife to read. I had never done 
this before with a legal magazine. She 
was delighted, pronounced it “excellent 
and intriguing”. Now, she asks me to 
get another copy from you so that 
she can send it to a friend in Mass- 
achusetts . .. 

Ivan Licut 
Shirley, Illinois 


The two articles “Elizabethan Who- 
dunit: Who Was ‘William Shake- 
Speare’?” by Richard Bentley and 
“The Tichborne Cases: The Story of 
a Bold Imposter” by Frank Courtney 
Nicodemus, Jr., made your February, 
1959, issue one of the very best. Per- 
sonally, | would enjoy more articles 
of like kind. 

EveRETT A. DRAKE 
Minneapolis, Minnesota 


It truly puzzles the will to see Mr. 
Bentley (February issue of the Jour- 
NAL) and Mr. Ogburn (March issue) 
embarking on their sleeveless errand, 
that the most bootless of all quests— 


the attempt to prove Shakespeare was 
not Shakespeare. . . 

HENRY STONE 
New York, New York 


Any lawyer knows that a case can 
be built by a process of accepting 
favorable evidence and rejecting in- 
consistent evidence. Both Richard 
Bentley and Charlton Ogburn make the 
same errors. It is assumed that the 
writer of the plays must have been a 
lawyer, must have had knowledge of 
the Court, must have been college bred 
and must have been a gentleman. It is 
assumed that the writer of the plays 
must have been De Vere, because the 
Earl of Oxford was all of these things, 
and there seems to be some mystery 
about his life. The writer of the plays 
must have been the Earl of Oxford. . . 

The people who wish that Shake- 
speare were someone else overlook the 
fact that the man from Stratford was 
an actor and was part owner of an 
actor’s company. His exacting pro- 
fession required him to be literate, 
and required the constant production 
of plays. There is every evidence that 
the writer produced plays to satisfy the 
public. The plays were not closet 
dramas. They were meant for presenta- 
tion. .. 

Despite the romanticists, it is most 
logical to assume that the author of 
the plays is the man in whose name 
they were written, William Shake- 
speare of Stratford, who spent years 
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in an actor’s company, and who then 
retired to Stratford with a fortune. 

WALTER C. FRAME 
Sacramento, California 


Bentley’s argument seems persuasive 
if he has included all the known facts. 
The answer to the question as to 
whether he has included them is, brief- 
ly, “No”. To have done so would have 
required not a ten-page article in a 
magazine, but a book, or books, of 
several hundred pages. 


For the known facts about Shake- 
speare the standard modern source of 
reference is E. K. Chambers’ thickly 
packed two-volume opus William 
Shakespeare, A Study of Facts and 
Problems (1930). . . A shorter, more 
convenient, and thoroughly sound 
treatment of some of the main facts— 
and, incidentally, of the bogus “who- 
dunit” business—is Oscar James Camp- 
bell’s article “Shakespeare Himself” in 
Harper’s Magazine, Volume 181, pages 
172-85 (July, 1940)... 

WILLIAM Frost 
University of California 


It is only fitting that Richard Bent- 
ley’s analysis be judged by a jury of 
his peers. Your time and the space of 
the JOURNAL are both too precious to 
permit a lengthy rebuttal of each one of 
Mr. Bentley’s debatable points. Much 
of this has already been done, since 
most of Mr. Bentley’s claims are not 
new, by Sir E. K. Chambers in his 
monumental William Shakespeare, A 
Study of the Facts and Problems. . . 

NorMAN NATHAN 
Utica, New York 


I want to congratulate the editors 
for publishing “Who Was William 
Shake-Speare?” Mr. Bentley has done 
a superb job in assembling the evidence 
concerning the identity of the author 
of the plays. It is appropriate that this 
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article be published in the JOURNAL as 
lawyers and jurists have been at the 
forefront of the controversy. . . 

I cannot praise Mr. Bentley too 
highly for his interesting article. It 
is most difficult to boil the subject down 
to a few pages. However, as an ad- 
vocate for my client, Christopher Mar- 
lowe, I would like to correct one state- 
ment made by Mr. Bentley on page 205 
of your February issue. In referring 
to the record of the coroner’s inquest, 
Mr. Bentley says “that sixteen named 
witnesses swore Marlowe was stabbed 
to death on the evening of May 30, 
1593”. The way this is phrased, the 
reader would think there were sixteen 
eye witnesses to the “murder”. I am 
sure this is not what was intended by 
the author. 

Taking the facts as the record of the 
coroner’s inquest reports them, it is 
clear the “murder” took place on May 
30, 1593. The Queen’s Coroner, (a 
Walsingham party man) hastily sum- 
moned a jury of sixteen men on June 
1, 1593, who took the evidence of the 
three “conspirators”, viewed the body 
and then and there rendered their 
verdict. The body was then hastily 
buried on the same day in a nearby 
The inquest specifically 
makes no mention of any other wit- 
nesses, nor any other persons being 
in the room in the tavern where the 
“murder” took place. The sixteen 
jurors merely gave back to the coroner 
the story they heard told. . . 

I like Mr. Bentley’s conclusion of 
addressing his readers as ladies and 
gentlemen of the jury and leaving the 
verdict to them. By this time you have 
guessed that my verdict would be re- 
turned—Christopher Marlowe was the 
“Whodunit”. 


SHERWOOD E. SILLIMAN 
New York, New York 


cemetery. 


Mr. Bentley overlooks the will al- 
together. It was made shortly before 
Shakespeare’s death and disposed of 
property in Stratford and left to three 
of his old stage associates, Richard 
Burbage, John Heminges and Henry 
Condell, 26s. 8d. apiece to buy 
memorial rings. This identifies William 
Shakesper of Stratford with Shake- 
speare the actor. Two of these three 
men were publishers of the First Folio 


with all its tributes to Shakespeare, 
the author... 

GeorcE P. DIKE 
Boston, Massachusetts 


The article in the February, 1959, 
issue of the JoURNAL by Richard Bent- 
ley was interesting and reflected a large 
amount of research. However, for the 
record, attention should be called to a 
book entitled The Law in Shakespeare 
by Cushman E. Davis, published in 
1883 by the Washington Law Book 
Company, Washington, D. C. It is un- 
fortunate that in our modern civiliza- 
tion there is little intellectual exchange 
between the so-called learned profes- 
sions. Shakespearean scholars are 
generally professors of English or 
playwrights or bibliophiles in literary 
history—all such general fields that 
they are not likely to pick up a pub- 
lication of the Washington Law Book 
Company. It probably had a limited 
sale. Pages 30-33 had a classic ex- 
position of the underlying philosophy 
of the principles of evidence as a means 
of determining truth. . . 

This work of Davis is probative and 
convincing, particularly to a lawyer. 
It appears to establish that whoever 
wrote Shakespeare’s plays had employ- 
ment as a law clerk. If so, the writer 
of the plays was certainly not Edward 
de Vere, Earl of Oxford. While that 
gentleman may have had some knowl- 
edge of the law, he was not steeped in 
it to such an extent as to be reflected 
in his vocabulary on all subjects. The 
Earl’s occupation was that of a 
courtier, whose serious business was to 
ingratiate himself in the favor of the 
Queen. In his type of life success or 
failure lay in her hands. Such an 
occupation was time consuming, and 
not conducive to the type of work re- 
quired for an extended series of major 
literary efforts. . . 

Rosert V. Morse 
Ithaca, New York 


Mr. Bentley claims that he has pre- 
sented a legal case—that here is all 
the evidence. What he has actually 
done, however, is to sum up for the 
prosecution in a case which asks the 
reading jury to decide whether Shake- 
speare was Shakespeare, Marlowe, 


Bacon or Oxford on evidence which 
has already dismissed Shakespeare and 





Shakespeare Arena 


allows only the choice of whether Mar- 
lowe, Bacon or Oxford is to lay claim 
to the now authorless works. 

In two respects, it must be noted, 
this analysis is quite different from 
other prosecutions of defendant Shake- 
speare. Mr. Bentley leaves open the 
choice of a true author, just so long 
as it isn’t Shakespeare himself; in most 
other efforts, Shakespeare is debunked 
only to allow proof that another 
specified here is the true genius of the 
ages. Mr. Bentley also fails to follow 
precedent in that he does not ignore 
one of the major evidentiary facts 
favoring Shakespeare—his contempo- 
raries’ tributes in the First Folio; in- 
stead, he dismisses them as the result 
of bribery of Ben Jonson. Does this, 
I wonder, include equally the bribery 
of the other poets who paid such 
eloquent tribute in the same pages, and 
the bribery of all who wrote and spoke 
of the friendship of Shakespeare and 
Jonson at the old Mermaid Tavern?. . . 

My juryman’s vote is in the corner 
of defendant, be he called Shakespeare, 
Shake-Speare, Shaksper or merely the 
Bard of Avon. 

Rosert M. KAuFMAN 
Washington, D. C. 


Mr. Bentley’s article purports to be a 
judicial “summation of the evidence” 
as to whether William Shakespeare of 
Stratford or some other person wrote 
the Shakespearean plays. 

. . . The article was by no means a 
judicial summation, but on the con- 
trary was a sharply slanted brief ob- 
viously intended to convince the Ameri- 
can Bar that there is at least grave 
doubt that William Shakespeare of 
Stratford wrote the plays. . . 

Mr. Bentley’s “summation” totally 
omits the historical, documentary evi- 
dence, and goes at great length into 
much of the currently widespread 
gossip that strives valiantly to blow up 
a mystery where no mystery exists. . . 


Mitwarp W. MartTIN 
New York, New York 


I recently published a book, The Six 
Loves of Shake-Speare 1 call my 
volume, which answers the questions 
raised in Mr. Bentley’s interesting 
article “Elizabethan Whodunit”. . . 

It is about time that, as Mr. Bentley 
says, the general public woke up to 
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the existence of a racket in England, 
called in a recent (English) book, The 
Shakespeare !ndustry. . . 

They (the facts) fit the life of Ed- 
ward de Vere, Earl of Oxford, like 
a tailored glove. . . 

Louis P. BENEZET 
Honolulu, Hawaii 


Mr. Bentley has called for an open 
verdict on the authorship of Shake- 
speare’s plays. Mr. Ogburn has pre- 
sented the case for the Earl of Oxford 
as their author. Though no lawyer, I 
beg as a long-time student of Eliza- 
bethan history to move a directed 
verdict for William Shakespeare as 
the author. 


The Executive Enforcement 
of Judicial Decrees 


(Continued from page 603) 


eral laws within a state than was pos- 
sessed by the sheriff of that state. The 
Fugitive Slave Law required the return 
of all run-away slaves to their masters.*° 
This law was very unpopular in the 
North and very few if any citizens re- 
sponded when the United States mar- 
shal called forth the posse comitatus 
to track down or seize a fugitive slave 
from his harbor.*! To effectuate the 
law in the face of widespread com- 
munity resistance, Attorney General 
Cushing ruled in 1854 that the power 
of the United States marshal to call out 
the posse comitatus “comprehends not 
only bystanders and other citizens gen- 
erally, but any and all armed forces” 
located within the area.4? Thereafter 
the United States marshal had author- 
ity to call all branches of the Armed 
Forces to his assistance whenever the 
sheriff, in a similar situation, was en- 
titled to call forth the posse comitatus. 
The Posse Comitatus Act of 1878 was 
designed to remedy this situation.** 


The act was introduced in the House 
as an amendment to the annual Army 
appropriation bill by Mr. Knott and 
Mr. Kimmel. Mr. Knott explained that 
“this amendment is designed to put a 
stop to the practice, which has become 
fearfully common, of military officers 
of every grade answering the call of 
every marshal and deputy marshal to 
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My argument has two parts. The first 
is one sentence long: there is no 
evidence whatsoever for any other 
author than Shakespeare. Mr. Ogburn 
tells us why the Earl of Oxford must 
have written the plays, but he presents 
no evidence that Oxford did so. Histor- 
ians must have documents, and none 
appear. .. 

The second part of my argument is 
that there is and can be no doubt: the 
case for Shakespeare is as solid as for 
almost any author of his time, and 
only lack of historical knowledge can 
cause any doubt. . . 

GeorcE B. Parks 
Flushing, New York 


aid in the enforcement of the laws”44 
(italics added). Mr. Kimmel added 
that the purpose of the amendment was 
to remedy Attorney General Cushing’s 
“misconstruction of a statute”.*® 

The bill, as it passed the House, 
made it unlawful to use the Armed 
Forces as a posse comitatus except as 
“expressly authorized by act of Con- 
gress’.46 When the bill reached the 
Senate, its sponsor in that chamber 
stated that “the whole object of this 
section is to limit the use by the 
marshals of the Army to cases where 
by law they are authorized to call for 
them”4* (italics added). Objection 
was made that the bill might be con- 
strued to deprive the President of 
power to “break down a forcible re- 
sistance to the law”,4® and so that “the 
Executive would not be embarrassed 
by the prohibition” of the act*® the 
Senate amended the bill by inserting 
the words “the Constitution or” before 
the words “act of Congress” so that as 
amended the act made it unlawful to 
use the Armed Forces as part of the 
posse comitatus unless specially author- 
ized either by the Constitution or by 
act of Congress. As so amended, the 


Your two companion articles, (1) 
Who Was “William Shake-Speare”’, by 
Richard Bentley, in your February, 
1959, issue, and (2) The True Identity 
of Shakespeare, by Charlton Ogburn, 
in your March, 1959, issue, are among 
the most significant articles I have ever 
read. The true authorship of what is 
universally accepted as the best litera- 
ture of our English language is a 
matter of incalculable moment. . . I 
am fully convinced of the soundness 
of the conclusion reached by these two 
articles. 


WituiaAmM P. Fow er 


Boston, Massachusetts 


act was passed unanimously by the 
Senate and signed into law by Presi- 
dent Rutherford B. Hayes. President 
Hayes considered the Act as one aimed 
solely at the power of the United States 
marshals, for less than four months 
after signing it he called out the Army 
to enforce judicial process in New 
Mexico.5° 

The background of the Posse Comi- 
tatus Act, the evil it sought to cure, 
the explanation of the House and Sen- 
ate sponsors and the contemporaneous 
interpretation given it by the President 
who signed it all indicate that it was 
intended to deprive the United States 
marshal of his authority to call out the 
Armed Forces and conversely that it 
was not intended to deprive the Presi- 
dent of his authority under the Con- 
stitution to call forth the Armed Forces 
to “break down a forcible resistance to 
the law”. 

One may question the wisdom of 
President Eisenhower’s action in send- 
ing the federal troops to Little Rock, 
but the legality of this action under 
Article II, Section 3 of the Constitu- 
tion and under the Act of 1792 as re- 
enacted seems clear. 





- Act of September 18, 1850, c. 60, 9 Stat. 


41. In 1854 a crowd of 50,000 people made a 
night attack on the Boston courthouse to rescue 
a runaway slave named Anthony Burns from 
the custo A of the United States marshal. S. 
Doc. No. 209, 57th Cong., 2d Sess. 76 (1903). 

42. 6 Ops. Att'y Gen. 466 (1854). 

43. During the debate the proponents re- 
marked that “‘generals commanding military 
departments, north, south, and east, report the 
employment, hundreds of times, of hundreds of 
detachments of the standing Army in the sup- 
—_ of strikes, in the execution of the local 
aws, in the collection of the revenues, in the 


arrest of offenders, etc. at the requests of 
United States marshals.” 7 Conc. Rec. 3851 
(1878). 

44. Id. at 3849. 

45. Id. at 3851. 

46. Several acts of Congress a author- 
ized the United States marshal to employ the 
Armed Forces to aid in the execution of desig- 
nated laws, e.g. the Embargo Act of 1809, 2 Stat. 
528; the Neutrality Act of 1838, 5 Stat. 212, the 
Civil Rights Act of 1866, 15 Stat. 27. 

47. 7 Conc. Rec. 4240-1 (1879). 

48. Id. at 4241. 

49. Id. at 4648. 

50. 7 Richardson, op. cit. supra note 1, at 489 
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Taxation IN AUSTRALIA. By 
Walter W. Brudno and a research 
group in the Faculty of Law at the 
University of Sydney. Boston: Little, 
Brown and Company. 1958. $10.00. 
Pages xxix, 326. 

The Commonwealth of Australia, 
having a population of about 8 per cent 
of that of the United States, collects 
each year in taxes less than 3.9 per 
cent of the amount our Federal Govern- 
ment collects. The Commonwealth im- 
poses many different kinds of taxes; 
the six states and various municipalities 
also impose taxes of certain types. 


No government of the representative 
type can have a taxation system which 
reflects, alone, the judgment of ex- 
perienced administrators and taxation 
experts. Tax laws generally reflect 
many other influences, including politi- 
cal pressures from special groups of 
taxpayers and from theorists emphasiz- 
ing various types of so-called incentive 
taxation. Australia is evidently no 
exception. 

In this expertly prepared treatise, 
important differences appear between 
Commonwealth tax laws and ours. 
Examples of severities in that system 
which do not appear in ours are: There 
is no statutory provision for compelling 
refunds (a writ of mandamus is men- 
tioned as the taxpayer’s way of com- 
pelling refund) ; no interest is allowed 
on a refund of amounts erroneously 
collected; there is no provision by 
which a taxpayer can test the correct- 
ness of a tax determination before the 
time comes when the tax must be paid; 
no depreciation is allowed on certain 
types of assets which would be de- 
preciable in this country—factories, 
for instance; the receipt of stock divi- 
dends is in general taxable; and “the 
Statute makes no special provision in 
recognition of the problems raised in 
the organization or reorganization of a 
corporation”. Corporations are taxed 


on dividends received, as they are on 
their other income. Another difference 
is that their tax laws allow no deduc- 
tion for depletion of natural resources 
based on return of cost, nor any widely 
applicable percentage allowance. They 
do allow, as to certain named minerals 
(not including petroleum, of which 
there is as yet in Australia no produc- 
tion worth serious notice) , an incentive 
exemption of 20 per cent of net income 
from the property—in contrast with 
our deduction of 271% per cent of gross 
Income 
from gold mining is completely exempt, 
and from copper mining in certain 


income from the property. 


circumstances, 

Commonwealth sales taxes place a 
heavy burden on transactions; for in- 
stance, there is a 30 per cent sales tax 
on passenger automobiles at the whole- 
sale level (other motor vehicles at 1674 
per cent), and there is also at that 
level a general sales tax of 1214 per 
cent applying to a large range of com- 
modities (but with some items taxed 
at 81% per cent and 143 categories of 
exempt goods). 

In some respects taxpayers are 
treated more gently than in this coun- 
try. For instance, although the present 
situation may change as a result of 
current efforts by the states to recap- 
ture the income tax field, the income 
and sales taxes are now imposed only 
by the Commonwealth; rates for in- 
come, estate and gift taxes are con- 
siderably lower than ours; Australia 
does not subject to its tax foreign in- 
come which is not exempt where 
earned—this effort to avoid double 
taxation being used in lieu of a credit 
for foreign taxes. Profit derived from 
the purchase and sale of property is 
not per se subject to tax, but the tax 
does apply as to property acquired for 
the purpose of profit-making by sale 
or when profit arises from carrying on 
a profit-making scheme—such as, in 
the case of real property, one involving 





the active promotion of sales by sub- 
division advertising or by other busi- 
ness activities. For collection the 
Government, surprisingly, must resort 
to the remedies which any creditor has, 
except that the Government enjoys im- 
portant priorities over other indebted- 
ness; additions to the tax may be 
made, as they are made here, for 
delinquencies. 


Although the bare bones of the Aus- 
tralian tax system—the statutes, regu- 
lations and decisions—are expertly 
outlined in this book, it is important 
to know, in addition, how well taxpay- 
ers comply and how well officials ad- 
minister. These human features influ- 
ence powerfully—for good or ill—the 
workability of any taxing system; the 
extent of voluntary compliance, for 
instance, is a vital matter because no 
country can live on the taxes it could 
collect in controveries with taxpayers. 


A distinguished Australian taxation 
expert has given me the following 
views as to some aspects of the system. 
Non-compliance occurs there, as it does 
here, but not to an extent dangerous 
to the revenues. He is not aware of 
there ever having been a prosecution 
for willful and corrupt perjury. The 
ordinarily invoked sanctions are pecu- 
niary only. There, as here, ingenious 
plans designed to avoid liability are 
frequently met with. 

Tax rates have varied widely from 
year to year according to the necessities 
of the government. In wartime the 
income tax went to a high of 9214 per 
cent. Sales taxes began to be imposed 
in 1930 of 214 per cent. In about a 
year the rate was raised to 6 per cent. 
Rates have varied greatly since and, 
as previously stated, are very high now. 


An objection lodged by a taxpayer 
against an initially made tax determi- 
nation receives serious consideration, 
and a somewhat more skilled and 
detailed examination occurs when an 
appeal is lodged. When an appeal is 
made to a Board of Review, the hear- 
ing is conducted before three members 
—a chairman, who is invariably a 
senior ex-departmental officer, still a 
member of the Civil Service, and two 
members, one usually recruited from 
the legal profession and one from the 
accountancy profession. Court appeals 


June, 1959 - Vol. 45 607 


Books for Lawyers 


are generally dealt with by a single 
Justice of the High Court of Australia 
or on a case stated to the full High 
Court of Australia. The reputation of 
courts and boards for unbiased action 
is excellent. 

Practicing taxation experts in Aus- 
tralia are usually professional account- 
ants. They are authorized to represent 
clients before the Taxation Boards of 
Review. Less frequently barristers and 
solicitors engage in taxation practice. 
Law schools in Australia do not put 
the same emphasis on tax law as our 
own law schools do. This may be due 
in part to the fact that, as in Great 
Britain, the courts seem disinclined to 
reverse the administrative authorities 
on pure questions of tax law, con- 
sidering that the legislative branch is 
best qualified to correct any resulting 
injustices. 

Previous publications in the Harvard 
Law School International Program in 
Taxation, which is responsible for this 
book, have dealt with the tax laws of 
Brazil, Mexico and the United King- 
dom. Similar studies as to still other 
countries are announced for publica- 
tion within the next year or two. This 
text follows the same pattern as that of 
other books in this series, and thus 
provides opportunity for comparison 
between the tax systems of the coun- 
tries previously dealt with. 

Those who may have to pay Aus- 
tralian taxes, of course, will have a 
direct interest in this book. In addi- 
tion, the various points of difference, 
of which only a very few are men- 
tioned above, can well serve as a kind 
of checklist, to get suggestions as to 
possible changes in our own system— 
but always remembering the great 
differences between our own revenue 
needs and theirs, and between our 
economy and theirs. 

Rosert N. MILLER 
Washington, D. C. 


Cionsensus AND CONTINUITY, 
1776-1787. By Benjamin Fletcher 
Wright. Boston: Boston University 
Press. 1958. $3.00. Pages 60. 


The Gaspar G. Bacon Lectures for 
the academic year 1956-1957 were 
given by Benjamin Wright, then Presi- 


dent of Smith College and long one of 
our leading constitutional scholars. 
This little sixty-page volume is packed 
solid with searching observations about 
the time, the men and the problems 
that were presented in those pregnant 
years 1776-1787. The work is a notable 
and needed contribution to our con- 
stitutional history and theory through 
its vigorous refutation of the economic 
interpretation of our Constitution and 
the notion that it was “in fact an in- 
strument of conservatism drafted by 
property holding reactionaries”. 


In the first lecture, the author 
speaks of the essence of the continuity 
displayed by those years which he ably 
characterizes as “The Spirit of °76”. 
Our Revolution shows none of the 
totalitarian terror revealed in most of 
the other revolutions of history, such 
as the French, Russian and Spanish. 
“It is immensely significant of the 
Spirit of ’76 and of the nature of 
American political thinking and action 
that these tiny and infant states should 
think it both natural and essential to 
have written constitutions as the basis 
for their governments even when they 
were in a state of war.” It was in 
these constitutions that potent ideas are 
disclosed rather than in the works of 
Thomas Paine or even in the Declara- 
tion of Independence, howsoever im- 
portant these two factors were in our 
revolutionary impetus. “The extent to 
which the various men and colonies 
demonstrated a consensus on political 
principles is amazing, unless one re- 
alizes that they were drawing upon the 
reservoir supplied partly from the cen- 
tral stream of English development from 
Magna Charta to the Bill of Rights, 
but even more by the experience of 
self-government in the colonies.” 


When the Convention met to debate 
the terms of the new Constitution, there 
were famous, fundamental compromises 
arrived at, which time has proved salu- 
tary, but far more significant and less 
often considered as evidence of the 
consensus, were the areas of agreement. 
The principle of representative govern- 
ment, a written constitution with an 
amending clause, taxing power over 
individuals in the central government, 
the supreme law clause, the necessary 
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and proper clause, a separation of 
powers, bicameralism, a single execu- 
tive, a separate judicial system are all 
among the topics which displayed a 
large measure of basic agreement. 


The concluding chapter answers the 
query “Was the Constitution reaction- 
ary?” with a resounding negative, not- 
withstanding the arguments of such 
writers as J. Allen Smith, Charles and 
Mary Beard, V. L. Parrington, Louis 
M. Hacker, William Seagle and others. 
After pointing to some of the previous 
erroneous refutations of the reaction- 
ary thesis, Wright sets forth his own 
cogent analysis and arguments. “There 
is but a single route by which one can 
proceed toward that goal: the analysis 
of the Constitution, and of the prin- 
ciples embodied in it, in relation to 
the ideas and institutions which had 
been adopted or generally accepted in 
America during the preceding eleven 
years.” He finds that the system of 
checks and balances, the restriction to 
a republican form of government. 
popular election with a lessening of 
property or other qualifications, the 
change of the amending procedure to 
get away from the Articles of Con- 
federation’s requisite for unanimity, 
the ultimate inclusion of a Bill of 
Rights and similar factors embodied 
in the new Constitution display indicia 
far from reactionary. “These and other 
factors not strictly political in their 
nature, are relevant. But essential to 
an understanding of the unique char- 
acter of the American Revolution is 
the continuity of its political and con- 
stitutional aspects with the experience 
and institutions of the past... This 
long experience in virtual self-govern- 
ment was essential to the success of 
independence and of self-government 
after independence.” Such factors, he 
demonstrates, display no evidence of 
guile in the framers to establish any 
biased reactionary framework of gov- 
ernment, 

LesTER E. DENONN 
New York, New York 


Law IN THE MAKING. By Sir 
Carleton Kemp Allen. Oxford: The 
Clarendon Press. 1958. 50s. Pages 643. 

This new edition of a classic on 
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English law brings down to date the 
previous edition which appeared in 
1951. Some rewriting and revision has 
been made, but in its general form, 
there has been no substantial altera- 
tion. As an introduction to the sources 
of law in England, it is superb. Noth- 
ing of the same kind exists either for 
our federal jurisdiction or for the 
states in America. To contrive a book 
to do the same thing for our forty-nine 
states and the Federal Government 
would doubtless be beyond the powers 
or the allotted life span of anyone. 


One of the chief attractions of the 
work is its ease and felicity of expres- 
sion. It is a pleasure to read. The 
introduction contains a closely written 
exposition of the modern schools or 
movements in jurisprudence, of the 
thought of English as well as American 
jurists, and of many of the noted Con- 
tinental jurists. Speaking of the Ameri- 
can Realist movement, and its charac- 
terization by Karl Llewellyn as a 
“ferment”, Sir Carleton says: 


Fermentation is necessary in legal 
chemistry, for without it the liquor of 
the law becomes sour and stale. Grown 
out of its youthful exuberances and 
disabused of its hasty conclusion that 
law is to be found only in facts and 
deeds, this movement brings to modern 
jurisprudence a spirit of vigilance and 
exploration which is capable in the 
right hands of contributing substan- 
tially to the understanding of law not 
as a bloodless abstraction but as a 
living force in society.1 


The author’s clear exposition of this 
difficult subject would alone recommend 
its study. In discussing the sources of 
English law, the author uses the word 
“sources” to mean “those agencies by 
which rules of conduct acquire the 
character of law by becoming objectly 
definite, uniform, and, above all, com- 
pulsory”.? The sources are then divided 
into custom, precedent, equity and 
legislation. 


In analyzing custom, as indeed, in 
analyzing the other sources, the au- 
thor’: approach is historical and ana- 
lytical and deals with English custom 
in the formation of English law. No 
wide excursion is made in the fields 
of comparative anthropology. To an 
American lawyer, the emphasis on cus- 


tom as a source will seem less con- 
vincing than it will to one trained only 
in English law. Custom is a strong and 
sustaining influence in the formation 


of English law. 


Indeed, there is much ground for 
saying that the control or censorship 
of the courts is far narrower in respect 
of customs, which sometimes have noth- 
ing to commend them but an accidental 
antiquity, than it is in respect of those 
many rules of the Common Law 
(especially in torts) which are con- 
stantly being adapted and developed 
by the judiciary in accordance with 
changing social needs. 


A good part of the book deals with 
precedent—its nature and history and 
its authority and operations.* The re- 
spect which precedent enjoys in the 
English courts is in strange contrast 
with its treatment in American courts. 
The very strength of stare decisis in 
the British courts emphasizes the long 
and continuous battering the doctrine 
It would be 
a wholesome thing if every American 
judge and hearing officer were to read 
and study the author’s discussion of 
this source of law. Perhaps the urge 
to overturn the past would become less 
irresistible. Lest I give the impression 
that the author considers precedents 
immutable, let us consider this sen- 
tence: “Precedents may be compared 
to wine which ‘improves with age’, up 
to a certain point, and then begins to 
‘go off’.”5 


has received from ours. 


Legislation, both by Parliament and 
by the numerous public bodies created 
by Parliament, is covered at length. In 
the administrative law field, Sir Carle- 
ton is particularly eminent, and other 
works of his® as well as this, can be 
read with profit. 


The frenetic and insatiable passion 
of Americans for legislation is in sharp 
contrast with the more leisurely pace 
in England. Sir Carleton says: 


If the choice should be necessary— 
though I see no reason why it should 
—between tardy and hasty legislation, 
Englishmen would probably continue 
to prefer the more leisurely kind; for 
nothing that has happened in recent 
years in countries where law is made 
overnight by decree and proclamation 
and ordinance has disposed them to 
covet mass-produced law.7 
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In explaining the rather secure posi- 
tion legislation holds as a source of 
law in England, we should remember 
that acts of Parliament are upheld 
routinely, Compare this view with the 
almost zestful action of many of our 
American judges in finding a law un- 
constitutional! It is true that while 
our courts have the power to declare 
a law unconstitutional, such a power is 
not available in England. 


In the field of administrative law the 
author deals with the structure and 
relations of those bodies which produce 
subordinate legislation, and outlines 
the problems resulting from them. So 
widely has this volume of subordinate 
legislation expanded that because of 
its very bulk it is likely to become self- 
defeating. Single volumes of regula- 
tions soon grow in a few years to book 
stacks of them. The agencies them- 
selves attempt to increase and widen 
their authority, often only in the name 
of expediency. The author does not 
view this expansion as an unmixed 
blessing. He says: 


Once justice is governed by real or 
supposed expediency, it ceases to be 
justice and becomes an instrument for 
enforcing that “good of the nation” of 
which we have seen too many examples 
in totalitarian countries and which is 
in reality merely the will, for better 
or for worse, of the oligarchy in 
power.§ 


The book is brilliantly written in 
beautiful English. Every lawyer, young 
or old, would be refreshed by read- 
ing it. 

Homer D. Crotty 


Los Angeles, California 


Bowne. SELLING AND MERG.- 
ING BUSINESSES. By Allen D. Choka. 
Philadelphia: Joint Committee On Con- 
tinuing Legal Education of the Ameri- 
can Law Institute and the American 
Bar Association, 133 South 36th Street, 





1. Page 48. 
2. Pagel. 
3. Page 152. 
4. Chapters III and IV. 
5. Page 256. 
6. Law and Orders, An Ly ee into the 
Nature and Scope of Delegated gislation and 
Exemoptive Powers in English Law. Oxford, 2d 


5 Administrative Jurisdiction, London, 


7. Page 338. 
8. Page 590. 


June, 1959 + Vol. 45 609 








Books for Lawyers 


Philadelphia 4, Pennsylvania. 1958. 
$3.00. Pages 178. 

This book is the outgrowth of a 
series of articles originally appearing 
in The Practical Lawyer, entitled “The 
Techniques of Merger.” 

It deals primarily with corporate 
businesses and the problems confront- 
ing the lawyer in a merger transaction. 
It covers not only statutory mergers, 
but consolidations, stock transactions 
and asset purchases. In general this 
book is written from the viewpoint of 
the lawyer for the buyer, although the 
problems of the seller are not neg- 
lected. The book is particularly valu- 
able in pointing out pitfalls and rais- 
ing warning signs about matters which 
are outside the strictly legal field in- 
volved, but upon which lawyers are 
constantly required to pass judgment 
and give advice. For example, the 
treatment of valuation of businesses 
and financial statement analysis and 
methods of paying for businesses are 
quite effective. 

The format of this book is that of 
an extended checklist to call attention 
to the multiplicity of details which 
must be determined and settled by the 
lawyer. In general the approach and 
emphasis is in connection with sales of 
the small or medium-sized closely held 
corporation, rather than that of the 
large publicly held corporation. 


There are separate chapters on finan- 
cial statements; valuation and payment; 
contracts; and the tax aspects. In other 
sections of the book, S.E.C.; the Clay- 
ton Act; sales of corporate control; 
and acquiring assets for securities are 
covered, and the practical problems of 
state commissions, unknown liabilities, 
contractual restrictions, bulk sales law, 
commissions, and personal liabilities. 

Two complete contracts for the sale 
of a corporate business are reprinted. 

The value of this book lies in its 
practical approach to what is at best 
a somewhat complicated field and a 
very useful “how-to-do-it” approach by 
the check list method. For the general 
practitioner it is a thoroughly useful 
book to call attention to various aspects 
of purchasing and selling businesses 
with which he may not, but should, be 
familiar. 

HaLe McCown 
Beatrice, Nebraska 
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Freevom TO TRAVEL. Report of 
the Special Committee To Study Pass- 
port Procedures of The Association of 
the Bar of the City of New York. New 
York: Dodd Mead & Company. 1958. 
$4.00. Pages xxv, 146. 


The Association of the Bar of the 
City of New York has sponsored a 
major contribution on the subject of 
the citizen’s freedom to travel, a sub- 
ject that recently has raised consider- 
able interest in the courts, in Congress 
and in the press. A plethora of legisla- 
tion dealing with travel control or 
freedom of travel has been introduced 
in the Senate and in the House of 
Representatives during the last session 
of Congress and additional bills have 
been added to the calendar of the 86th 
Congress. The Subcommittee on Con- 
stitutional Rights of the Committee on 
the Judiciary of the United States Sen- 
ate undertook to prepare a most ex- 
tensive survey entitled “A survey of 
the extent to which constitutional rights 
are being respected in the issuance, 
limitation of use, denial, and revoca- 
tion of American passports”. This Sub- 
committee, under the chairmanship of 
Senator Hennings (Mo.) produced a 
two-volume work containing an im- 
pressive collection of material. Any 
writing on the subject of international 
locomotion will have to take note of 
the monumental accomplishment of 
this subcommittee. 


The Association of the Bar of the 
City of New York has consistently 
taken a leading role in preparing 
studies and concrete recommendations 
for legislative action in the field of 
foreign relations and foreign policy. 
This tradition was laudably continued 
in 1957 when the President of the 
Association appointed a Special Com- 
mittee of eight members of the Bar to 
study passport procedures. In 1958 
this Committee produced this report 
which has been published in book 
form. It is not merely an analysis by 
practicing attorneys but also embodies 
the efforts of a professional staff, 
headed by two eminent authorities in 
the field of constitutional law, and 
international law, Professor Robert B. 


McKay and Professor Cecil J. Olm- 


stead, of the Law School of New York 
University. 


The subject “Freedom of Travel” 
has been for some time a battleground 
between those championing the su- 
premacy of the freedom of the indi- 
vidual and those setting themselves up 
as guardians of national security. To- 
day it is illegal for a citizen to depart 
from the United States for a destina- 
tion outside the Western Hemisphere 
without having a valid passport. One 
would think that in a sphere of law so 
tensely charged with explosive emotion 
the Special Committee of the New 
York City Bar would come up with a 
dry and evasive report. This was hardly 
the case. There is no question where 
the emotional sympathies of the prin- 
cipal authors lie. They are on the same 
side as the majority of the United 
States Supreme Court, as evidenced by 
the Kent (357 U. S. 116) Briehl, ibid., 
and Dayton (357 U. S. 144) cases. 


Typical in this respect is such a 
statement in the report as “each inroad 
upon the freedom of travel weakens the 
base upon which a free society neces- 
sarily depends”. The report also en- 
dorses the Supreme Court’s position 
that the Secretary of State has not been 
given authority by existing legislation 
(8 U.S.C. 1185 and 22 U.S.C. 211 (a) ) 
to withhold passports from citizens be- 
cause of their beliefs or associations. 
In Kent v. Dulles, the Supreme Court 
avoided directly reaching the consti- 
tutional issue, but left no doubt that 
the withholding of passports from citi- 
zens because of ideologies or member- 
ships, in no matter what association or 
party, whether or not authorized by 
Congress, would be deemed an uncon- 
stitutional act. 


The Secretary of State has lost a 
series of battles in the courts with his 
claim that the issuance and revocation 
of passports were matters within the 
area of foreign affairs by statute, and 
thus not subject to judicial review. It 
is well settled by now that the conduct 
of foreign relations is not outside the 
pale of constitutional limitations, and 
that foreign travel is not a privilege 
which the State Department may deny 
at its discretion, without judicial re- 
view, when it finds that the projected 
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travel of the applicant is against the 
national interest. It is also well settled 
at this time that the courts would re- 
view the acts of the Secretary of State 
upon the complaint of unsuccessful 
passport applicants. 

The Special Committee of The Asso- 
ciation of the Bar of the City of New 
York generally agrees with the Su- 
preme Court that international travel 
is a matter of right and not merely a 
privilege, and that it is part of the 
liberty guaranteed by the First Amend- 
ment, of which the citizen cannot be 
deprived without due process of law 
of the Fifth Amendment. Only one 
member of this Special Committee 
would deny the right of discovery and 
confrontation to a citizen whose pass- 
port application has been tentatively 
denied, but even that member of the 
Committee would condition this on 
certification by the Secretary of State, 
or the Attorney General that the dis- 
covery or confrontation might result 
in the disclosure of a vital source of 
governmental information. 


It is bizarre and paradoxical that 
two agencies of the United States 
mobilize the bureaucratic machinery 
to accomplish opposite purposes. While 
the Department of Justice was com- 
pelling unreliable aliens to leave the 
United States on the theory that they 
were dangerous to national security 
inside the United States, the Depart- 
ment of State was fighting to prevent 
unreliable citizens (not subject to reg- 
istration as are non-citizens) from 
leaving the United States, on the the- 
ory that they would be dangerous to 
national security outside the United 
States. What logic is there in compel- 
ling aliens to depart from the United 
States and in compelling citizens of the 
same alleged ilk to remain here? 

As is well known, neither statute, nor 
regulations require a passport for de- 
parture to a country in the Western 
Hemisphere. Presumably, if a person 
carrying information involving national 
security wanted to turn it over to a 
foreign power, and if he could not 
conveniently do this in the United 
States, he could, logically, legally de- 
part to any place in the Western Hemi- 
sphere and perform his nefarious ac- 
tivity there. The Special Committee of 


the New York City Bar aslo found 
that there is no statute now requiring 
a United States citizen residing in 
South America to hold a passport be- 
fore flying from there to the Soviet 
Union. 

If national security is behind the 
passport policy of the Department of 
State then it is difficult to see why 
there is no passport required for travel 
to Central or South America, as it is 
to other parts of the world. The Special 
Committee favors individual restraints 
on travel outside the Western Hemi- 
sphere, when there is a definable dan- 
ger by evidentiary showing that na- 
tional security would be endangered 
by the travel of the citizen in question. 
It is difficult to conceive on what 
rational ground does the Committee 
specifically favor continued unre- 
strained travel within the Western 
Hemisphere, while advocating in cer- 
tain cases regulations for travel outside 
the Western Hemisphere. Who could 
claim that travel to England by a par- 
ticular person entails danger to na- 
tional security and travel to Venezuela 
by that person is devoid of such 
danger? 

The Special Committee wants to ac- 
cord the power to the Secretary of 
State to impose area restrictions on 
the travel of all citizens in exception- 
ally grave circumstances. In 1958 
when the report was printed, the gen- 
eral prohibition of travel in certain 
areas of the world had not been sub- 
ject to judicial determination. Since 
then, in Worthy v. Dulles, the hearing 
in the Department of State and judg- 
ment in the District Court upheld the 
right of the Secretary of State to im- 
pose a travel ban to certain specific 
countries of the world. The Special 
Committee believes that there is no 
constitutional issue involved in travel 
prohibition to specified countries on 
a non-discriminatory, non-individual 
basis. Here the Committee wants to 
go beyond existing law, and calls it a 
glaring omission that there should be 
no penalty for violation of area re- 
strictions if the Secretary of State or 
Congress is seriously interested in 
establishing and enforcing travel con- 
trols. 


Until its series of reversals in the 
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courts, the Department of State, on 
the strength of its own regulations, 
refused the issuance of passports, i.e. 
the right to travel, outside the Western 
Hemisphere, on such broad grounds 
as prejudice to the interests of the 
United States. The Special Committee 
is laudably sensitive to constitutional 
rights and national security and would 
authorize individual passport denials 
only if the Secretary of State finds 
reasonable grounds to believe that the 
“activities abroad would endanger the 
national security of the United States 
by (1) transmitting, without proper 
authority, security information of the 
United States; (2) inciting hostilities 
or conflicts which might involve the 
United States; or (3) inciting attacks 
by force upon the United States or 
attempts to overthrow its government 
by force and violence.” 


It is noteworthy that the Special 
Committee recommends against travel 
restraints on the basis of membership 
in any organization, even the Commu- 
nist Party, association with any indi- 
vidual or group, adherence to unpopu- 
lar views, or criticism of the United 
States. 


The Committee then states that 
“action hostile to the national security 
of the United States must be reason- 
ably anticipated, as opposed to mere 
speech or the holding of opinions; and 
there must be an evidentiary showing 
that travel of a particular individual 
will constitute a definable danger to 
the national security of the United 
States.” 

Several of the bills introduced in 
Congress (for instance by Rep. Curtis 
(Missouri), H.R. 5455, introduced on 
March 9, 1959) seek to prohibit the 
issuance of passports to those affiliated 
with the Communist “movement.” This 
reviewer believes that such a measure 
would not successfully withstand the 
challenge of unconstitutionality. The 
Special Committee is on solid ground 
when it asserts that there must be 
evidentiary showing that the travel of 
the particular individual constitutes 
danger to the national security of the 
United States before this individual 
(either as an individual or as a 
member of a selected group) could be 
denied the right to travel. Such meas- 
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ures as those of Rep. Curtis suffer from 
the inconsistency of forcibly inviting 
Communists with citizenship certifi- 
cates to remain here, while compelling 
Communists without a certificate of 
citizenship to leave. The Special Com- 
mittee rightly disapproved of such 
policies as being neither consistent 
with constitutional requirements nor 
justified by a concern for national 
security. 

This book, the report of the Special 
Committee of The Association of the 
Bar of the City of New York, is a 
reasoned plea for the exercise of com- 
mon sense and reasonableness and 
should be read with interest and appre- 
ciation both in and out of Congress. 

Nicuo.as R. DoMAN 
New York, New York 
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Aliens... 
naturalization of veteran 
Tak Shan Fong v. United States, 359 
U. S. 102, 3 L. ed 2d 662, 79 S. Ct. 
637, 27 U. S. Law Week 4209. (No. 
110, decided March 23, 1959.) On writ 
of certiorari to the United States Court 
of Appeals for the Second Circuit. 
Affirmed. 


The issue here was whether a veteran 
of the Korean War, whose latest 
entry into the United States, prior 
to induction, was illegal, could be 
naturalized under the Act of June 
30, 1953, providing for naturalization 
of aliens that served ninety days or 
more in the Armed Forces between 
June 25, 1950, and July 1, 1955. The 
Court held that the alien veteran could 
not be naturalized under the act. 


The petitioner had entered the United 
States lawfully on a seaman’s pass in 
1951 and had departed again with his 
ship. In 1952, he entered under cir- 
cumstances conceded to constitute an 
illegal entry. Proceedings to deport 
him were begun in 1952, but were 
halted when it became known that he 
had been inducted into the Army. He 
served in the Army from May 4, 1953, 
to May 3, 1955, and was honorably 
discharged. He instituted this proceed- 
ing for naturalization in December, 
1955. The statute by its terms applies 
to veterans of the Korean War “(1) 
having been lawfully admitted to the 
United States for permanent residence, 
or (2) having been lawfully admitted 
to the United States, and having been 
physically present within the United 
States for a single period of at least 
one year at the time of entering the 
Armed Forces .. .” The petitioner con- 
tended that his lawful 1951 entry plus 
his illegal stay in the United States 
from January, 1952, to May, 1953, sat- 
isfied the second requirement of the 
statute. The District Court agreed and 
granted the petition for naturalization, 
but the Court of Appeals reversed. 


_— 





Reviews in this issue by Rowland Young. 


Review of Recent 
Supreme Court Decisions 








Mr. Justice BRENNAN, speaking for 
the Court, affirmed the holding of 
the Court of Appeals, adopting the 
Government’s argument that the law- 
ful admittance to the country must 
have been the means whereby the 
alien commenced his year’s presence 
in the country. The Court contrasted 
the Korean legislation with similar 
statutes in World War I and World 
War II, which provided for naturaliza- 
tion of aliens simply if they entered 
the service while physically present for 
any length of time in the United States. 
The House version of the Korean stat- 
ute was intended to be identical, the 
Court said, except that it was to apply 
only to aliens “legally and lawfully” 
in the country. The Senate had added 
the requirement of one year’s presence. 
Congress had rejected a Justice Depart- 
ment proposal that the presence of the 
alien at the time of induction also be 
lawful, the Court noted. The Court 
declared that the petitioner’s temporary 
lawful entry in 1951 was irrelevant for 
the purposes of establishing a right to 
naturalization under the statute. 

The Curer Justice, Mr. Justice 
BLAcK and Mr. Justice Doucias dis- 
sented without opinion. 

The case was argued by William B. 
Mahoney for the petitioner and by 
John F. Davis for the United States. 


Antitrust law... 
Communications Act 

United States v. Radio Corporation 
of America and National Broadcasting 
Company, 358 U. S. 334, 3 L. ed 2d 
354, 79 S. Ct. 457, 27 U. S. Law Week 
4179. (No. 54, decided February 24, 
1959.) On appeal from the United 
States District Court for the Eastern 
District of Pennsylvania. Reversed and 
remanded. 

In this case, the appellees had ex- 
changed a television station in Cleve- 
land for one in Philadelphia. The 
Government filed this civil antitrust 
suit alleging that the exchange of 
stations was part of a conspiracy in 
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restraint of trade. The issue before the 
Supreme Court was whether the ap- 
proval of the exchange of stations by 
the Federal Communications Commis- 
sion barred the Government from its 
antitrust action. The Court held that 
it did not. 

NBC, a wholly owned subsidiary of 
RCA, owned five VHF television sta- 
tions in New York, Chicago, Los An- 
geles, Cleveland and Washington, D. C., 
the first, second, third, tenth and elev- 
enth market areas in the country. The 
Government charged that NBC was 
attempting to acquire stations in five 
of the country’s eight largest market 
areas. Acquisition of a station in Phila- 
delphia, the fourth largest area, would 
achieve one part of this goal. It was 
alleged that NBC threatened the owners 
of the Philadelphia station with loss of 
NBC-network affiliation of their stations 
in Boston and Philadelphia as well as 
withholding the network affiliation of 
their proposed station in Pittsburgh. 
At any rate, the exchange of stations 
was made, NBC receiving the Phila- 
delphia station while its former owners 
received NBC’s Cleveland station plus 
three million dollars. The FCC ap- 
proved the exchange. The Department 
of Justice filed this suit some ten 
months later, asking that the con- 
spiracy be declared a violation of Sec- 
tion 1 of the Sherman Act and seeking 
divestment and other relief. The Dis- 
trict Court held a preliminary hearing 
and then dismissed the complaint. The 
case was appealed directly to the 
Supreme Court. 

The Curer Justice spoke for the 
Court reversing and remanding. The 
Court examined the legislative history 
of the Communications Act of 1934 
and determined that the Federal Com- 
munications Commission, in granting 
licenses for broadcasting stations, was 
given no authority to pass on antitrust 
violations. The Commission was em- 
powered to revoke a license after a 
court had found a broadcaster guilty 
of violating the antitrust laws, the Court 
said, but it was given no authority to 
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determine what constituted a violation 
of those laws. 

The Court refused to hold that the 
so-called “primary jurisdiction” doc- 
trine should be invoked. That doctrine 
applies to industries for which Con- 
gress has provided complete schemes 
of regulation, such as common car- 
riers by rail and water, the Court said. 
While the television industry is regu- 
lated, television stations remain free to 
set their own advertising rates, and so 
there is no complex rate structure “to 
throw out of balance, [and] sporadic 
action by federal courts can work no 
mischief”, the Court said. 

Mr. Justice HARLAN noted his con- 
currence in the result. 


Mr. Justice FRANKFURTER and Mr. 
Justice DoucLas took no part in the 
consideration or decision of the case. 


The case was argued by Solicitor 
General Rankin for the United States 
and by Bernard G. Segal for the 
appellees. 


Constitutional law... 
double jeopardy 
Bartkus v. Illinois, 359 U. S. 121, 
3 L. ed. 2d 684, 79 S. Ct. 676, 27 
U. S. Law Week 4233. (No. 1, decided 
March 30, 1959.) On writ of certiorari 
to the Supreme Court of Illinois. 
A firmed. 


This decision upheld the constitu- 
tionality of petitioner’s conviction of 
bank robbery by a state court despite 
the fact that a federal jury had previ- 
ously acquitted him of being a parti- 
cipant in the same robbery. 

The petitioner was acquitted by a 
Federal District Court on a charge of 
robbing a federally insured savings 
and loan association. The following 
month, he was indicted by a state 
grand jury for violation of the Illinois 
robbery statute, was tried and con- 
victed and received a life sentence. The 
facts recited in the Illinois indictment 
were substantially identical to those 
contained in the federal indictment. 
The Illinois trial court and the state 
supreme court both considered and 
rejected the plea of autrefois acquit. 

The Supreme Court affirmed in an 
opinion delivered by Mr. Justice 
FRANKFURTER. The Court rejected the 
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petitioner’s argument that the second 
trial constituted double jeopardy and 
therefore deprived him of due process 
of law guaranteed by the Fourteenth 
Amendment. The petitioner owed al- 
legiance to two sovereigns, the Court 
reasoned, and was liable to punishment 
under the laws of both the nation and 
the state. In this case, the same act 
constituted two separate offenses. The 
Court pointed to a line of cases follow- 
ing United States v. Lanza, 260 U. S. 
377, which upheld federal prosecutions 
following convictions in state courts. 


Mr. Justice BLACK wrote a dissenting 
opinion in which the Cuter JUSTICE 
and Mr. Justice DoucLas joined. The 
dissent argued that “double prosecu- 
tions for the same offense are so con- 
trary to the spirit of our free country 
that they violate...the Fourteenth 
Amendment”. The theory of dual 
sovereignty was a “dangerous fiction” 
in this view and should be discarded, 
the dissent urged. 


Mr. Justice BRENNAN wrote a dis- 
senting opinion in which the CHIEF 
Justice and Mr. Justice Dovuc as 
joined. This opinion argued that the 
state trial was undertaken at the behest 
of federal officials, who were dissatis- 
fied with the verdict of acquittal, and 
that in reality the federal officers 
worked so closely with the state in try- 
ing the petitioner that the state prose- 
cution amounted to a second federal 
prosecution. 


The case was reargued by Walter T. 
Fisher for the petitioner and _ by 
William C. Wines for the respondent. 


Constitutional law ... 

double jeopardy 
Abbate v. United States, 359 U. S. 
187, 3 L. ed. 2d 729, 79 S. Ct. 666, 
27 U. S. Law Week 4225. (No. 7, 
decided March 30, 1959.) On writ of 
certiorari to the United States Court of 
Appeals for the Fifth Circuit. A firmed. 


The situation in this case was the 
reverse of that in the Bartkus case. 
Here the petitioners sought to establish 
the unconstitutionality of their trial in 
a federal court after they had already 
been tried and convicted in a state 
court of offenses arising out of the 
same acts. The Court ruled that there 


was no violation of the double jeopardy 
provisions of the Fifth Amendment. 


The petitioners pleaded guilty in 
Illinois on an indictment charging 
them with conspiring to dynamite the 
property of Southern Bell Telephone 
Company during a strike. They were 
later indicted and convicted in a fed- 
eral court in Mississippi for violation 
of a federal statute making it a crime 
to conspire to destroy communications 
facilities. 


Mr. Justice BRENNAN, speaking for 
the Court, held that the second con- 
victions did not constitute double 
jeopardy. The Court relied upon the 
Lanza decision, taking the line that the 
state could make certain acts crimes 
under its original powers reserved by 
the Tenth Amendment while the Fed- 
eral Government could prohibit the 
same acts under other clauses of the 
Constitution. Each sovereign, the Court 
said, was punishing a breach of its 
own law. The Court refused to over- 
rule Lanza, saying that “No considera- 
tions or persuasive reasons... are ad- 
vanced why we should depart from 
[this] firmly established principle”. 


Mr. Justice BRENNAN also wrote a 
separate opinion which discussed the 
further argument, advanced by the 
Government but not touched upon by 
the Court, that the two prosecutions 
are not for the same offense within the 
meaning of the Fifth Amendment when 
they are based upon the violation of 
two statutes designed to vindicate 
different governmental interests and 
requiring different evidence to support 
the convictions. Justice BRENNAN ex- 
pressed the view that this reasoning 
would apply if two successive federal 
prosecutions, based on the same act, 
were brought under different federal 
statutes. He declared that this pre- 
sented a different constitutional prob- 
lem, however, and that such successive 
prosecutions would be barred by the 
double jeopardy clause. 


Mr. Justice BLacKk wrote a dissent- 
ing opinion in which the CureF Jus- 
TICE and Mr. Justice Douctas joined. 
The dissent argued that the states and 
the Federal Government could not be 
considered two wholly separate sover- 
eignties “for the purpose of allowing 
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them to do together what, generally, 
neither can do separately”. 

The case was argued by Charles A. 
Bellows for the petitioners and by 
Leonard B. Sand for the United States. 


Constitutional law... 
extradition of witnesses 

New York v. O’Neill, 359 U. S. 1, 
3 L. ed. 2d 585, 79 S. Ct. 564, 27 U. S. 
Law Week 4189. (No. 53, decided 
March 2, 1959.) On writ of certiorari 
to the Supreme Court of Florida. Re- 
versed and remanded. 

In this decision, the Court upheld 
the constitutionality of the Uniform 
Act To Secure the Attendance of Wit- 
nesses from Within or Without a State 
in Criminal Proceedings. 

The respondent, an Illinois resident, 
had gone to Florida to attend a con- 
vention. While he was in Florida, a 
Florida court, pursuant to the uniform 
act, responded to a certificate by a 
New York court. The respondent was 
summoned before the Florida court to 
determine whether he was to be taken 
into custody by New York authorities 
to be taken to New York to testify in 
a grand jury proceeding there. The 
Florida court refused to grant New 
York’s request on the ground that the 
uniform act, in force in Florida, was 
unconstitutional. The Supreme Court 
of Florida affirmed. 

The United States Supreme Court 
reversed and remanded, the Court’s 
opinion being written by Mr. Justice 
FRANKFURTER. The Court noted that 
the uniform act was in effect in forty- 
two states and Puerto Rico, that it is 
reciprocal only, and that it contains 
safeguards to prevent undue hardship 
to a witness. Although there is no lan- 
guage in the Constitution dealing with 
interstate rendition of witnesses, the 
Court went on, the absence of such 
language does not make the uniform 
act unconstitutional. “The range of 
State power is not defined and de- 
limited by an enumeration of legisla- 
tive subject-matter. The Constitution 
did not purport to exhaust imagination 
and resourcefulness in devising fruit- 
ful interstate relationships.” 

The Court could find no violation of 
the privilege and immunities clause— 
Florida could certainly have held the 


respondent within its borders as a 
material witness, the Court declared, 
and the Court doubted that the case 
involved freedom of travel in its essen- 


tial sense. “At most it represents a 
temporary interference with voluntary 
travel”, the Court declared. 

There was also no due process viola- 
tion, the Court ruled, pointing out that 
the uniform act affords a hearing on 
the issue of extradition and _ the 
Florida court had personal jurisdiction 
over the respondent. 

Mr. Justice DoucLas wrote a dis- 
senting opinion in which Mr. Justice 
BLack joined. The dissent saw the 
uniform act as an invalid restriction 
upon the right of travel among the 
states, and it decried the expansion of 
the power of extradition, restricted by 
the Constitution to criminals. The right 
to travel, the dissent declared, was one 
of the incidents of national citizenship 
with which the states were powerless 
to interfere. 

The case was argued by Reeves 
Brown for the petitioner and by L. J. 
Cushman for the respondent. 


Constitutional law... 
import-export clause 

Youngstown Sheet and Tube Com- 
pany V. Bowers, United States Plywood 
Corporation v. City of Algoma, 358 
U. S. 534, 3 L. ed. 2d 490, 79 S. Ct. 
383, 27 U. S. Law Week 4113. (Nos. 9 
and 44, decided February 24, 1959.) 
No. 9 on appeal from the Supreme 
Court of Ohio. Affirmed. No. 44 on 
writ of certiorari to the Supreme Court 
of Wisconsin. Affirmed. 

These cases involved interpretation 
of the import-export clause, Article I, 
Section 10, Clause 2 of the Constitu- 
tion—a clause rarely considered by 
the Court. In each of the cases, the 
Court upheld a state tax on imported 
materials over contentions that the 
goods were exempt from state taxation 
under the import-export clause. The 
Court held that the materials in ques- 
tion had lost their character as imports. 

In the Youngstown case, the im- 


ported materials in question were iron 
ores imported for use in manufactur- 
ing iron and steel. The ores from five 
different countries were kept segre- 
gated in the appellant’s “ore yards” 
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because each ore was different and was 
used for different purposes. The daily 
needs were taken from these piles 
which were replenished as the ore was 
consumed, the appellant endeavoring 
to maintain a three months’ supply of 
imported ores. 


In the Plywood case, the petitioner 
was a manufacturer of veneered wood 
products and used both domestic and 
imported lumber. The veneers were 
imported from three countries, received 
in bundles and were kept in that form, 
separated as to specie, for use as 
needed from day to day. The imported 
lumber was shipped from Canada, 
arrived green and was stacked so as 
to permit the air to dry it—a process 
that reduced the time required for, but 
not the necessity of, kiln drying. No 
processing was done on the veneers 
until they were taken from their origi- 
nal bundles for use. 


In both cases, the state courts had 
sustained the validity of state taxes on 
the imported materials. 


Mr. Justice WHITTAKER affirmed 
for the Supreme Court. The Court 
relied heavily upon Chief Justice 
Marshall’s decision in Brown v. Mary- 
land, 12 Wheat. 419 (1827), the 
classic exposition of the import-export 
clause. In that case, Chief Justice 
Marshall had declared “when the im- 
porter has so acted upon the thing 
imported, that it has become incor- 
porated and mixed up with the mass of 
property in the country, it has, per- 
haps, lost its distinctive character as an 
import, and has become subject to the 
taxing power of the state”. 


The materials in these cases, the 
Court said, were imported expressly 
to supply the manufacturers’ current 
operating needs. “When, after all 
phases of their importation had ended”, 
the Court declared, “they were put to 
that use and indiscriminate portions 
of the whole were actually being used 
to supply daily operating needs, they 
stood in the same relation to the State 
as like piles of domestic materials at 
the same place that were kept for use 
and used in the same way.” 

Mr. Justice FRANKFURTER, joined by 
Mr. Justice HARLAN, wrote a strong 
dissent which argued that the Court 
was disregarding the traditional inter- 
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pretation of the import-export clause 
without overruling the prior decisions. 
The dissent asserted that the materials 
had not been processed, “changed from 
the original form or shape, acted upon, 
physically altered in the slightest, min- 
gled with domestic goods, or ‘used,’ 
in the sense that anything was done 
to them”, and therefore, under “all 
prior considerations of the Import- 
Export Clause” the materials would 
have been immune from state levies. 

The cases were argued by Carlton S. 
Dargusch, Sr., for Youngstown Sheet 
& Tube Company, William Saxbe and 
John M. Tobin for Bowers, Roger C. 
Minahan for U. S. Plywood Corpora- 
tion and Edwin Larkin for the City of 
Algoma. 


Contempt... 
self-incrimination 

Brown v. United States, 359 U. S. 
41, 3 L. ed. 2d 609, 79 S. Ct. 539, 
27 U. S. Law Week 4195. (No. 4, 
decided March 9, 1959.) On writ of 
certiorari to the United States Court 
of Appeals for the Second Circuit. 
Affirmed. 

This proceeding arose from the peti- 
tioner’s refusal to answer questions 
before a federal grand jury which was 
conducting an investigation of possible 
violations of Part II of the Interstate 
Commerce Act. The petitioner persisted 
in his refusal, on the ground that he 
might incriminate himself, even when 
brought before the District Court which 
directed him to answer the questions, 
assuring him that the statute granted 
him full immunity from prosecution. 
When the petitioner refused to answer 
the jury’s questions a second time, still 
asserting the privilege, he was again 
brought before the court, and the judge 
himself explicitly directed the peti- 
tioner to answer and the petitioner 
explicitly refused. The judge heard 
arguments by counsel and then held 
the petitioner in contempt and _ sen- 
tenced him to fifteen months in the 
penitentiary. 

The petitioner had had the advice of 
counsel throughout the proceeding, 
counsel unsuccessfully asserting that a 
witness testifying under the Motor 
Carrier Act is accorded no statutory 
immunity from prosecution based on 
his testimony, that if some immunity is 


afforded by the statute, it is not co- 
extensive with the constitutional privi- 
lege against self-incrimination, and in 
any event that the District Court de- 
prived the petitioner of due process by 
adjudging him in contempt without 
following the procedural requirements 
of Rule 42(b) of the Federal Rules of 
Criminal Procedure. The Court of 
Appeals affirmed the conviction. 

The opinion of the Supreme Court 
was delivered by Mr. Justice STEWART. 
The Court declared that the petitioner 
was “grasping at straws” in contending 
that the statute did not give him full 
immunity from prosecution if he testi- 
fied. The language of the statute was 
unambiguous, the Court said, and 
clearly bestowed an immunity coexten- 
sive with the scope of the privilege 
against self-incrimination. 

As for the validity of the procedure 
used by the District Court in finding 
him in contempt, the Court emphasized 
that this was not a situation where 
there had been misbehavior before the 
judge that raised issues of possible un- 
fairness. The argument of the petitioner 
was that when he first disobeyed the 
judge’s order to answer the questions, 
the court had no choice but to forth- 
with initiate criminal contempt pro- 
ceedings against him under Rule 42(b) 
and that his rights had been violated 
by calling him before the court the 
second time and sentencing him under 
Rule 42(a), which provides for sum- 
mary punishment of contempts com- 
mitted in the presence of the court. 

To this, the Court said that contempt 
proceedings might properly have been 
initiated under 42(b) when the peti- 
tioner refused to answer the questions 
of the grand jury after having been 
directed to do so. However, the Court 
went on, the judge was more interested 
in aiding the grand jury in its investi- 
gation than in punishing the witness 
and so it made another effort to induce 
him to testify. When the petitioner re- 
fused the second time to answer the 
questions, the contempt was committed 
in the court’s presence and it was 
proper to proceed under Rule 42(b). 

The Court also could see no reason 
for holding that the fifteen months’ 
sentence was excessive. 

The Curer Justice, joined by Mr. 
Justice BLack, Mr. Justice DoucLas 
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and Mr. Justice BRENNAN, wrote a dis- 
senting opinion which took the position 
that the court below erred in not fol- 
lowing the procedures of Rule 42(b) 
rather than using the summary con- 
tempt provisions of 42(a). 

The case was argued by Myron L. 
Shapiro for the petitioner and by John 
F. Davis for the United States. 


Contracts... 
Sherman Act violation 

Kelly v. Kosuga, 358 U. S. 516, 3 
L. ed. 2d 475, 79 S. Ct. 429, 27 U. S. 
Law Week 4129. (No. 267, decided 
February 24, 1959.) On writ of cer- 
tiorari to the United States Court 
of Appeals for the Seventh Circuit. 
Affirmed. 

This case held that the fact that a 
contract for the purchase of onions 
violated the Sherman Act could not be 
interposed as a defense in an action to 
recover the purchase price from the 
buyer. 

The respondent sued the petitioner 
in the district court for failing to 
complete payment of the purchase price 
of fifty carloads of onions sold in 
December, 1955. The petitioner’s de- 
fense was that the sale was part of an 
agreement that violated Section 1 of 
the Sherman Act. He alleged that the 
purchase was made to prevent the re- 
spondent from depressing the futures 
price and the cash market price of 
onions by dumping a large quantity 
of onions on the market. The agree- 
ment was that the petitioner, a grower 
of onions, along with other growers, 
would purchase 287 cars of respond- 
ent’s 600 cars of onions and that the 
respondents would not deliver any of 
rest of their cars on the futures market 
for the remainder of the season. The 
district court struck this defense as 
insufficient and entered summary judg- 
ment for the unpaid purchase price 
and storage charges, less the amounts 
obtained by the respondent who had 
sold the onions when they began to 
deteriorate after the repudiation of 
the contract by the petitioner. The 
Court of Appeals affirmed. 

Mr. Justice BRENNAN affirmed for 
the Supreme Court. The Court as- 
sumed, without deciding, that the 
purchase agreement violated the Sher- 
man Act. The Court said that state law 
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in general governs the rights and 
duties of sellers and purchasers of 
goods and that the plea of illegality of 
a contract, based on violation of the 
Sherman Act, has never met with much 
favor. It has been held, said the Court, 
that “the Sherman Act’s express reme- 
dies could not be added to, judicially 
by including the avoidance of private 
contracts as a sanction”. The Court 
distinguished Continental Wall Paper 
Co. v. Louis Voight & Sons Co., 212 
U. S. 227, on the ground that in that 
case a judgment for the excessive pur- 
chase price would in effect have made 
ihe courts a party to the carrying out 
of one of the restraints imposed by the 
statute. But in the present case “... it 
can hardly be said to enforce a viola- 
tion of the Act to give legal effect to 
a completed sale of onions at a fair 
price”, the Court observed. 

Mr. Justice BLack and Mr. Justice 
Douc.as dissented without opinion. 

The case was argued by Joseph W. 
Louisell for petitioner and by Lee A. 
Freeman for respondent. 


Criminal law... 
cumulative sentences 

Harris v. United States, 359 U. S. 
19, 3 L. ed. 2d 597, 79 S. Ct. 560, 27 
U.S. Law Week 4187. (No. 11, decided 
March 2, 1959.) On writ of certiorari 
to the United States Court of Appeals 
for the Eighth Circuit. Affirmed. 

Petitioner was convicted for pos- 
sessing heroin on a two-count indict- 
ment charging violations of the nar- 
cotics laws. The first count charged a 
violation of 26 U.S.C. §4704(a), 
prohibiting the purchase of narcotics 
except in the original stamped package, 
the second a violation of 21 U.S.C. $174, 
forbidding the receiving or concealing 
of narcotics known to have been un- 
lawfully imported. Section 4704(a) 
also provides that possession of nar- 
cotics without tax-paid stamps is prima 
facie evidence of a violation of the 
statute, while Section 174 provides that 
possession of narcotics is prima facie 
proof of guilt under its provisions 
unless the defendant satisfactorily ex- 
plains to the jury how he acquired the 
narcotics. 

The Government relied upon the 
statutory presumptions on each count, 


introducing the heroin itself in evi- 
dence along with testimony that the 
petitioner had been in possession of it. 
He was convicted and sentenced to con- 
secutive five-year sentences on each 
count. The Court of Appeals affirmed. 
Before the Supreme Court, the peti- 
tioner contended that, when the pre- 
sumptions were coupled with a single 
act of possession of unstamped nar- 
cotics, cumulative sentences could not 
be imposed. 

Speaking for the Supreme Court, 
Mr. Justice CLARK upheld the imposi- 
tion of the sentences. The Court relied 
upon Gore v. United States, 357 U. S. 
386, which upheld cumulative sentences 
imposed for two illegal sales of nar- 
cotics, each of which constituted three 
different offenses. The Court disagreed 
with the petitioner’s argument that 
each offense here required proof of 
only the single fact of possession. In- 
stead, the Court said, the Government 
placed the unstamped 
heroin along with testimony that it had 
been in the petitioner’s possession, and 
the presumption of Section 4704(a) 
then established prima facie that the 
purchase was other than from the 
original package; similarly, use of the 
presumption of Section 174 led to the 
inference of receiving and concealing 
heroin, that it had been imported con- 
trary to law, and the petitioner knew 
of the unlawful importation. The two 
violations, the Court noted were dis- 
tinctly different. 

The Cuter Justice noted that he 
concurred in the result. 

Mr. Justice BLAcK and Mr. Justice 
Douc tas dissented without opinion. 

The case was argued by Sidney M. 
Glazer for petitioner and by John L. 
Murphy for the United States. 


in evidence 


Criminal law... 
cumulative sentences 

Heflin v. United States, 358 U. S. 
415, 3 L. ed 2d 407, 70 S. Ct. 451, 
27 U. S. Law Week 4155. (No. 137, 
decided February 24, 1959.) On writ 
of certiorari to the United States Court 
of Appeals for the Fifth Circuit. 
Reversed. 

The petitioner was convicted on three 
counts of violating the Bank Robbery 
Act, 18 U.S.C. §2113(d). One count 
charged taking the property by force 
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and violence, another receiving stolen 
money, and the third conspiracy to 
violate the act. He received a sentence 
of ten years on the first count, three 
years on the conspiracy count and a 
year and a day on the stolen property 
count, the sentences to run consecu- 
tively. The petitioner instituted this 
proceeding under 28 U.S.C. §2255, 
which permits prisoners under sentence 
to move for setting aside or correcting 
a sentence upon a claim that it was 
imposed in violation of the Constitu- 
tion or laws of the United States. 
Petitioner contended that he could not 
be convicted on both Counts One and 
Two. The District Court denied the 
motion to correct the sentence and the 
Court of Appeals affirmed. 

The Supreme Court reversed, speak- 
ing through Mr. Justice Douc.as. 

The Court was met at the outset with 
a jurisdictional question, the Govern- 
ment contending that petitioner was 
not entitled to relief under Section 2255 
since he was still serving the sentence 
on the first count and Section 2255 is 
available only to attack a sentence 
under which a prisoner is in custody. 
This was the view of the majority of 
the Court, the opinion stated, but since 
relief would have been available under 
Rule 35 if the motion were timely, the 
majority had agreed to dispense with 
the requirements of timeliness under 
the Rule in order to avoid circuity. 

Turning to the merits, the Court said 
that the legislative history of the statute 
indicated that the purpose of adding 
the provision punishing receivers of 
stolen property was not to increase the 
punishment for him who robs a bank 
but only to provide punishment for 
those who receive the loot from the 
robber. Therefore, although dividing 
up the loot following a robbery might 
amount to receiving stolen goods, the 
Court did not think that the statute, 
under which petitioner was convicted 
on the second count, was intended to 
apply to him. 

A concurring opinion by Mr. Justice 
STEWART, in which Mr. Justice FRANK- 
FURTER, Mr. Justice CLARK, Mr. Jus- 
tice HARLAN and Mr. Justice Wurr- 
TAKER joined, set forth the reasons for 
the view that Section 2255 was not 
available to petitioner in this case. 

The case was argued by Jerome A. 
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Cooper for the petitioner and by 
Theodore George Gilinsky for the 
United States. 


Taxation... 
political expenditures 

Cammarano v. United States, F. 
Strauss & Son, Inc. v. Commissioner, 
358 U. S. 498, 3 L. ed. 2d 462, 79 
S. Ct. 524, 27 U. S. Law Week 4131. 
(Nos. 29 and 50, decided February 24, 
1959.) No. 29 on writ of certiorari to 
the United States Court of Appeals for 
the Ninth Circuit. Affirmed. No. 50 
on writ of certiorari to the United 
States Court of Appeals for the Eighth 
Circuit. Affirmed. 

In each of these cases the taxpayers 
sought unsuccessfully to deduct as or- 
dinary business expenses contributions 
made to a campaign against laws to 
control or prohibit the sale of liquor. 

In No. 29, the taxpayers were own- 
ers of an interest in a beer-distributing 
business and contributed to a publicity 
program aimed at defeating an initi- 
ative that would have vested retail sale 
of wine and beer in Washington in the 
hands of the state. In No. 50, the tax- 
payer was a corporation engaged in 
the wholesaie liquor business in Arkan- 
sas and it contributed to a publicity 
campaign aimed at defeating a return 
of prohibition in Arkansas. The Com- 
missioner disallowed the deductions 
and was upheld by the Courts of 
Appeals. The taxpayers contended that 
Reg. 111, §29.23, under which the 
the Commissioner made his disallow- 
ance, was either invalid or had been 
misinterpreted. 

Mr. Justice HARLAN, speaking for 
the Supreme Court, ruled that the de- 
ductions were not allowable. It rejected 
the distinction drawn by the taxpayers 
between expenditures made to persuade 
the general public to promote or defeat 
the passage of legislation by initiative 
and expenditures made to influence 
legislators. The Regulations say that 
sums spent for “the promotion or 
defeat of legislation, the exploitation 
of propaganda, including advertising 
other than trade advertising” are non- 
deductible, the Court pointed out. The 
Court was also not impressed with the 
argument that there was a distinction 
between expenses incurred to influence 


legislation pending before legislatures 
and expenses incurred to promote or 
combat initiative measures. 

The taxpayers had relied heavily 
upon the argument that, as applied to 
them, the Regulations were contrary 
to the Internal Revenue Code and 
therefore invalid. The Court replied 
that the regulatory language for more 
than forty years had expressly pro- 
vided that expenses of this kind were 
not deductible. The provisions of the 
Internal Revenue Code underlying the 
regulations had been repeatedly re- 
enacted, the Court pointed out, without 
the slightest suggestion that the policy 
expressed in the regulations did not 
conform to the congressional intent. 
“Under these circumstances”, the Court 
declared, “we think that the Regula- 
tions have acquired the force of law.” 

The Court also saw no merit in the 
suggestion that denial of the deductions 
raised a constitutional issue under the 
First Amendment. 

Mr. Justice DoucLas wrote a con- 
curring opinion which argued that the 
taxpayers were certainly exercising 
First Amendment rights which, under 
some circumstances, might be infringed 
by denial of a deduction. However, 
not all First Amendment rights, under 
the Court’s holdings, must be protected 
by tax exemptions, the opinion said. 
“Deductions are a matter of grace, not 
of right”, Justice Douctas declared. 

The cases were argued by Frederick 
Bernays Wiener for the Cammaranos, 
Oscar H. Davis for the United States 
and E. Charles Sichenbaum for the 


Strauss Company. 


Taxation... 
state employees 

Sims v. United States, 359 U. S. 108, 
3 L. ed. 2d 667, 79 S. Ct. 641, 27 
U. S. Law Week 4207. (No. 88, de- 
cided March 23, 1959.) On writ of 
certiorari to the United States Court 
of Appeals for the Fourth Circuit. 

The issue here was the scope of the 
power of the Director of Internal 
Revenue to levy on the salaries of state 
employees to recover deficiencies on 
their income taxes. The Court upheld 
the levies. 

The Commissioner assessed income 
tax deficiencies against three employees 
of the State of West Virginia. When 
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the deficiencies remained unpaid for 
more than ten days, he issued notices 
of the levies to the State Auditor, pro- 
ceeding under Section 6331 of the 
1954 Internal Revenue Code. The 
auditor refused to honor the levies and 
instead delivered the payroll warrants 
to the taxpayers. The Government then 
brought this suit in the federal district 


court to recover from the auditor per-. 


sonally for the amount of the defi- 
ciencies. The District Court rendered 
judgment for the Government and the 
Court of Appeals affirmed. 

Mr. Justice WHITTAKER affirmed for 
the Supreme Court. Nothing in the 
Constitution requires that the salaries 
of state employees be treated any differ- 
ently for federal tax purposes than the 
salaries of others, the Court said. The 
statute is stated in all-inclusive terms 
of general application, it went on, and 
both the legislative history and execu- 
tive interpretation indicate that Con- 
gress intended to include the states as 
“persons” for purposes of this statute— 
this in answer to the argument that 
states were not persons required by 
Section 6332 to surrender upon de- 
mand property in their possession sub- 
pect to a levy for unpaid taxes. 

The Court also saw no merit in the 
contention that Congress had excluded 
state employees from the levy by pro- 
viding expressly in Section 6331 for 
levy upon the accrued salaries of fed- 
eral employees but not mentioning 
state employees. This provision was 
added to overcome holdings that fed- 
eral disbursing officers could not set off 
an indebtedness of a federal employee 
to the Government against the em- 
ployee’s salary, the Court explained. 

The Court also rejected the petition- 
er’s contention that, in any event, he 
could not be held personally liable be- 
cause he was not a person “obligated 
with respect to” the salaries of the state 
employees. The Court said that there 
was a West Virginia statute empower- 
ing him to deduct and withhold from 
state salaries sums “to pay taxes as may 
be required by an act...of the Con- 
gress...” and he alone had the ob- 
ligation and power to issue warrants 
for the payment of the state salaries. 

The case was argued by Fred H. 
Caplan for petitioner and by Melva M. 
Graney for the United States. 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Actions .. . 
theories of recovery 

The Supreme Court of California 
has affirmed a $108,049.20 judgment 
against a real estate broker, although 
the theory of recovery employed by 
the Court was not one advanced by the 
plaintiffs in the trial court. 

The broker represented falsely that 
he had a listing of a 72.0492-acre tract, 
which he sold to the plaintiffs for 
$5,000 an acre through an elaborate 
but also false escrow, trust deed and 
note arrangement. Meanwhile the 
broker himself bought the tract from 
the owner for $4,000 an acre in order 
to make the sale. As he was happily 
pocketing his $1,000 per acre mark-up, 
the broker was sued by the buyers 
in tort for fraud. They recovered 
$72,049.20 compensatory damages and 
$36,000 exemplary damages in a bench 
trial. 

On appeal the defendants contended 
that the judgment could not stand be- 
cause the plaintiffs did not prove an 
“out-of-pocket” loss and there was no 
evidence that the real estate was worth 
less than the price the plaintiffs agreed 
to pay. The defendants pointed to the 
California statute providing that one 
“defrauded in the purchase, sale or 
exchange of property is entitled to 
recover the difference between the 
actual value of that with which the 
defrauded person parted and the actual 
value of that which he received . . .” 


The Court agreed that the plaintiffs 


could not recover on their tort theory 


— 


Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 











for fraud because there were no “out- 
of-pocket” damages, but it went on to 
sustain the judgment on a basis de- 
scribed by a specially concurring jus- 
tice as a “constructive trust-unjust en- 
richment-quasi-contractual theory”. The 
Court conceded that California “secret- 
profits” cases involved a factual situa- 
tion in which the defendant was an 
agent of the plaintiff, or bore him a 
confidential or fiduciary relationship. 
Of course, in the instant case, the brok- 
er was not the plaintiff's agent. But, the 
Court explained, the public policy of 
the state would not permit one to “take 
advantage of his own wrong” (quoting 
from another statute) , and it concluded 
that the “law provides a quasi-contrac- 
tual remedy to prevent one from being 
unjustly enriched at the expense of an- 
other.” The Court concluded that the 
broker was an “involuntary trustee for 
the benefit of plaintiffs on the secret 
profit of $1,000 per acre...” 

The Court also turned back the 
broker’s contention that the exemplary- 
damages judgment should not stand if 
the theory of recovery were unjust 
enrichment. It held that a California 
statutory provision authorizing exem- 
plary damages had been satisfied. 
“(Exemplary damages] are appropri- 
ate in cases like the present one”, the 
Court said, “where restitution would 
have little or no deterrent effect, for 
wrongdoers would run no risk of lia- 
bility to their victims beyond that of 
returning what they wrongfully ob- 
tained.” 

The Court also had to answer an 
argument that the plaintiffs could not 
switch theories on appeal. It decided 
that the rule did not apply when a 
question of law only is presented from 
facts appearing in the record, and the 
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parties had opportunity to present 
their version of the transaction. 


(Ward v. Taggart, Supreme Court of 
California, March 12, 1959, Traynor, J., 
336 P. 2d 534.) 


Attorneys ... 
duty to opposing party 

An unlettered Negro woman who 
claims an interest in some oil land in 
Texas has succeeded in getting review 
of a summary judgment that ruled out 
her title claim. The reason for her right 
to contest the judgment, according to 
the Court of Civil Appeals of Texas 
at Waco, is that the opposing parties’ 
attorney misled her and the court. 

The attorney filed a trespass to try 
title suit which named the woman, who 
lived in Los Angeles, as defendant. She 
was served properly with a _ non- 
resident citation, to which was attached 
a copy of the plaintiffs’ petition. She 
wrote the plaintiffs’ attorney, telling 
him that she claimed a one third inter- 
est in the land because she paid one 
third of the purchase price, but that 
title had been taken in the name of 
the father of other co-owners. She en- 
closed some documents that she thought 
proved her claim. The attorney made 
no response and later took a default 
judgment against her, which fact she 
discovered a few months after her first 
letter, when she wrote the attorney 
again. This time he replied with the 
information that a judgment had been 
entered. 

In ruling that she may now main- 
tain an action for a bill of review to 
set aside the default judgment, the 
Court declared that the first letter was 
adequate to tell the plaintiffs’ attorney 
that the defendant had a bona fide 


claim and that it was her intention to 
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assert the claim in defense of the suit. 
The Court said it doubted that the 
attorney owed a duty to her to file her 
letter in the suit, but that he certainly 
should have replied immediately to her 
letter and returned the documents to 
her with the advice that he could not 
act in her behalf since he was em- 
ployed by the other side. An immediate 
return of the papers would have been 
required had the woman called on the 
attorney in person, the Court remarked, 
and it said there could be no other 
standard where correspondence is in- 
volved, 

“Our view”, the Court stated, “is 
that his failure to notify the appellant 
that he could not represent her and 
return her papers to her tenders an 
issue of extrinsic fraud and wrongful 
conduct on his part that the jury had 
a right to pass upon [in the bill of 
review proceeding] in order to deter- 
mine whether or not appellant was 
negligent in this behalf”. The Court 
added that the attorney misled the trial 
court by impliedly representing in the 
default-judgment procedure that the 
defendant did not intend to defend the 
suit when at the time he was in posses- 
sion of her letter and papers. 

One judge dissented. Under the de- 
cision, he said, no attorney will be 
safe in taking a default judgment “if 
he has been contacted in person, by 
phone, or by letter by the party sued 
and who has been served (but who 
files no answer)”. 


(Lyons v. Paul, Court of Civil Appeals 
of Texas, Waco, December 18, 1958, re- 
hearing denied March 26, 1959, Tirey, 
J., 321 S.W. 2d 944.) 


Carriers ... 
duty and care 

The Court of Appeals for the Fifth 
Circuit has decided that a bus company 
is liable for an assault by a third party 
on two of its passengers because it 
failed to foresee a danger to the pas- 
sengers and take reasonable measures 
to protect them. 

The plaintiffs were a Negro man and 
wife from Jamaica, the wife being 
light-complexioned enough to seem to 
be white. They made arrangements for 
a trip in the United States through a 
travel bureau in Jamaica. They were 
unfamiliar with racial segregation as 


practiced in the South. While the bus 
on which they were riding in forward 
seats was stopped in Perry, Florida, a 
man entered the bus and assaulted 
them. 

The assailant had heard about the 
Negro couple from remarks the bus 
driver made while in a restaurant dur- 
ing the stop. He had said that the 
Negroes were riding in the forward 
part of the bus, that he couldn’t do 
anything about it, and that the colored 
man was married to a white woman. 
After hearing this the assailant de- 
cided he didn’t like it. He entered the 
bus, beat the husband violently and 
slapped the wife. 

The district court, hearing the case 
without a jury, ruled that the plaintiffs 
could not recover because Florida law 
is “that a carrier is not liable to a 
passenger for an unprovoked and il- 
legal assault in cases such as this case.” 
But the Fifth Circuit did not agree. It 
analyzed the Florida cases and con- 
cluded that a carrier is liable for in- 
jury to a passenger caused by a fellow 
passenger or a third party if the injury 
could have been “reasonably antici- 
pated” or “reasonably foreseen” in 
time to prevent injury. Applying that 
rule, the Court ruled that the driver of 
the bus “should have reasonably an- 
ticipated that mischief was hovering 
about and that the [plaintiffs] were in 
some danger”. The Court remarked: 
“Furthermore, this Court will take 
judicial notice (as the district court 
should have done) of the commonly 
and generally known fact that the folk- 
ways prevalent in... Perry would cause 
a reasonable man, familiar with local 
customs, to anticipate that violence 
might result if a Negro man and a 
seemingly white woman should ride . . . 
together toward the front of an inter- 
urban bus”, 

Thus finding a duty to exercise care, 
the Court next determined that the bus 
company had defaulted in discharging 
the duty by failing to tell the travel 
bureau of the “South’s tradition of 
segregation” and by failing to have its 
drivers advise the plaintiffs (“obvious- 
ly foreigners”) of segregation customs. 
“Above all”, the Court concluded, “the 
driver should not, either wilfully or 
negligently, have informed the assailant 
of the [plaintiffs’] position on the bus 
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and of their apparent color and lack of 
color.” 

The Court remanded to the district 
court with instructions to award com- 
pensatory damages, including damages 
for physical injury and mental suffer- 
ing and humiliation. 


(Bullock v. Tamiami Trail Tours, Inc.. 
United States Court of Appeals, Fifth 
Circuit, April 20, 1959, Rives, J.) 


Civil Procedure ... 
n.o.v. and new trial 

In a Federal Employers’ Liability 
Act case the Court of Appeals for the 
Third Circuit has reversed the district 
judge’s directed judgment for the de- 
fendant railroad after a jury finding 
for the plaintiff, but has found no abuse 
of discretion in the judge’s alternative 
grant of a new trial in the event his 
other ruling was reversed. 

The net result is that while the Court 
found the plaintiff adduced enough 
evidence to take the case to the jury 
under the liberal standards prescribed 
by the United States Supreme Court 
for F.E.L.A. cases, the case will go 
back to be tried again because there 
was sufficient basis for the trial judge’s 
conclusion on the weight of the evi- 
dence. 

The procedure used by the trial 
judge was suggested and sanctioned by 
the Supreme Court in 1940 in Mont- 
gomery Ward & Company v. Duncan, 
311 U. S. 243. In outlining the ap- 
plicable criteria the Third Circuit re- 
ferred to its 1954 decision in Magee v. 
General Motors Corporation, 213 F. 2d 
899, and contrasted the trial judge’s 
role as follows: 


...The one motion requires a judge 
to determine whether the evidence and 
justifiable inference most favorable to 
the prevailing party afford any rational 
basis for the verdict. The other requires 
that the trial judge evaluate all sig- 
nificant evidence, deciding in the exer- 
cise of his own best judgment whether 
the jury has so disregarded the clear 
weight of the credible evidence that a 
new trial is necessary to prevent in- 
justice. 


The plaintiff was awarded $70,000 
by the jury, but the judgment was 
entered for $35,000 because the jury 
found half the damages attributable to 
the plaintiff's own negligence. In 
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granting the alternative motion for a 
new trial, the district judge, after an- 
alyzing the evidence, emphasized the 
contradictions between the plaintiff's 
trial testimony and the things he had 
said at an administrative hearing con- 
ducted by the employer. 

One judge, dissenting in part, thought 
the district judge had acted rightly in 
entering judgment for the defendant in 
accordance with its motion (made dur- 
ing the trial) for a directed verdict. 
Even under the loose requirements in 
F.E.L.A. cases, as prescribed in Rogers 
v. Missouri Pacific Railroad Company, 
352 U. S. 500, he felt the plaintiff had 
not made enough of a case to go to 
the jury. 


(Zegan v. Central Railroad Company 
of New Jersey, United States Court of 
Appeals, Third Circuit, March 31, 1959, 
Hastie. J.) 


Fraud... 
whence cometh wisdom? 

A man who failed to be graduated 
from Columbia University because of 
poor scholastic standing has failed also 
in an attempt to get damages from the 
university on a claim that it did not 
teach him “wisdom, truth, character, 
enlightenment, understanding, justice, 
liberty, honesty, courage, beauty and 
similar virtues and qualities”. Dispos- 
ing of the case, conducted pro se, the 
Superior Court of New Jersey, Appel- 
late Division, ruled the statements at- 
tributed to Columbia did not constitute 
actionable misrepresentation. 

The case arose when Columbia sued 
for tuition. As a counterclaim the erst- 
while student said that Columbia does 
not teach wisdom as it claims to do. 
To back this up he fattened his counter- 
claim to fifty counts, using quotations 
from the university’s catalogues and 
brochures, its president and inscrip- 
tions on buildings. 

This all added up to nothing, the 
Court said in declaring that the coun- 
terclaim failed to establish the first and 
basic element of an action in deceit— 
false representation. The Court noted 
that Columbia stood by every quotation 
used against it. “Only by reading into 
them the imagined meanings he at- 
tributes to them can one conclude— 
and the conclusion would be a most 


tenuous, insubstantial one—that Colum- 
bia University represented it could 
teach wisdom, truth, justice, beauty, 
spirituality and all the other qualities 
set out in the fifty counts of the coun- 
terclaim”, the Court remarked. 


Incidentally, Columbia got its tuition. 
The defendant’s mother paid it during 
the litigation. 


(Trustees of Columbia University v. 
Jacobsen, Superior Court of New Jersey, 
Appellate Division, January 23, 1959, 
Goldman, J.. 148 A. 2d 63.) 


Negligence ... 
duty to inspect 

The Court of Appeals for the Eighth 
Circuit has affirmed a $26,350 judg- 
ment against the Ford Motor Company 
awarded for the loss of an eye caused 
by a defective ashtray. 

The accident happened in an un- 
usual way—so unusual, the company 
claimed, that the necessary tort ele- 
ments of foreseeability and proximate 
cause were missing. The plaintiff was 
a passenger in the front seat of a car. 
He leaned over to pick up a cigarette 
he had dropped when the driver was 
required to make a sudden stop. This 
threw the plaintiff forward against the 
dashboard of the car where his eye 
came in contact with a sharp, metal 
burr on the ashtray. His eye was cut 
and he lost the sight in it. 

The company conceded that it owed 
the plaintiff the duty to use reasonable 
care in the design and manufacture of 
the car, and it admitted the projecting 
burr was a defect. But, it contended, 
the inspection made by it, particularly 
in view of the nature, position and size 
of the defect, and the foreseeability of 
resulting injury, constituted the exer- 
cise of due care. Therefore, it argued, 
the trial court should have granted it 
a directed verdict. 


The Eighth Circuit disagreed. It 
declared that the company had a duty 
to make reasonable inspections and 
tests, and that the evidence showed the 
ashtrays were sample-checked only. It 
also thought the injury reasonably 
could be considered foreseeable by the 
jury in view of modern traffic condi- 
tions. It refused to disturb the verdict. 


(Ford Motor Company v. Zahn, United 





What’s New in the Law 





States Court of Appeals, Eighth Circuit, 
April 16, 1959, Matthes, J.) 


Trade and Commerce 
price discrimination 

Not all price differences are price 
discriminations within the ambit of 
$2(a) of the Clayton Act, the Court of 
Appeals for the Seventh Circuit has 
held in refusing enforcement of a 
cease-and-desist order issued by the 
Federal Trade Commission against the 
Anheuser-Busch brewery. 


The basis of the order was a price 
cut in Budweiser beer in the St. Louis 
area, while at the same time the price 
was maintained at the regular level in 
other sections of the United States. The 
Commission made it clear, however, 
that it was not complaining about the 
long-standing and usual practice in the 
beer industry of different prices in 
different geographic markets. “We are 
concerned’, the Commissioner’s order 
said, “with the lowering of the price 
in one area while maintaining prices in 
all other areas albeit the maintained 
prices might be different prices.” 


But the Court couldn’t see that this 
evi!—-assuming it to be one—could be 
reached under the section of the Clay- 
ton Act (as amended by the Robinson- 
Patman Act) utilized by the Commis- 
sion. The section prohibits price dis- 
criminations “where the effect of such 
discrimination may be substantially to 
lessen competition or tend to create a 
monopoly in any line of commerce, or 
to injure, destroy, or prevent competi- 
tion with any person...” 


The Court could find no discrimina- 
tion. “[I]t is not every price difference 
that amounts to a discrimination in 
price under the Act,” the Court de- 
clared. “Price discrimination means 
more than a mere difference in price. 
There must be some relationship be- 
tween the different purchasers which 
entitles them to comparable treatment.” 
The Court went on to emphasize that 
all St. Louis area purchasers bought 
Budweiser at the same price, and that 
the purchasers at higher prices were in 
other market areas and not in competi- 
tion with the St. Louis locality. Thus, 
the Court declared, there was no rela- 
tionship between buyers in St. Louis 
and elsewhere entitling them to com- 
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parable treatment, in view of the 
conceded regional character of beer 
marketing. 

The Court noted, moreover, that 
even if the St. Louis price cuts were 
injurious to Anheuser-Busch purchas- 
ers in other areas and gave them a 
right to relief, the right and the relief 
could not be transferred from them to 
the St. Louis market competitors. 

The Court concluded by remarking 
that the Commissioner’s reliance on 
§$2(a) of the Clayton Act was mis- 
placed, but that §3 of the Robinson- 
Patman Act “has imposed severe sanc- 
tions on geographical price discrimina- 
tions ...” The F.T.C., however, has not 
been given authority to enforce §3. 
That lack of power, the Court said, 
didn’t justify an attempt to enlarge 
$2(a) to include something lying ex- 
pressly under another provision. 


(Anheuser-Busch, Inc. v. Federal Trade 
Commission, United States Court of Ap- 
peals, Seventh Circuit, April 13, 1959, 
Schnackenberg, J.) 


Tweets .. « 
substituted trustee 


Over the protest of a dissenting 
judge that the trial court’s action was 
“unprecedented and erroneous”, the 
Supreme Court of Arkansas has affirmed 
the substitution of a trustee ad litem 
for three testamentary trustees for the 
purpose of defending a suit filed against 
the trustees. The Court decided that 
the chancellor acted correctly because 
the testamentary trustees could not 
agree on how to handle the litigation 
and because they had conflicts of 
interests, 


The testamentary trustees were sued 
by a foundation set up by the testator 
as an inter vivos trust. The foundation 
claimed that certain stock, title to 
which was in the trustees, belonged to 
it. One of the three trustees wanted to 
put the legal existence of the founda- 
tion into issue; the others didn’t. They 
could not reach agreement and one 


Make Your Hotel Reservations Now! 


The Eighty-Second Annual Meeting 
of the American Bar Association will 
be held in Bal Harbour—Miami Beach, 
Florida, August 24-28, 1959. 

Attention is called to the fact that 
many interesting and worthwhile events 
of the meeting will take place on Sun- 
day, August 23, preceding the open- 
ing sessions of the Assembly and the 
House of Delegates on Monday, August 
24. 

Requests for hotel reservations should 
be addressed to the Reservation De- 
partment, American Bar Association, 
1155 East Sixtieth Street, Chicago 37, 
Illinois, and should be accompanied by 
payment of the $15.00 registration fee 
for each lawyer for whom a reservation 
.s requested. This fee is NOT a deposit 
on hotel accommodations but is used 
to help defray expenses for services 
rendered in connection with the meet- 


ing. 


Be sure to indicate three choices of 
hotels, type of accommodations de- 
sired, and by whom you will be ac- 
companied. We must also have a defi- 
nite date of arrival, as well as probable 
departure. 

Sleeping accommodations (all air- 
conditioned) are still available as fol- 
lows: Allison, Aztec Motel, Bel Aire, 
Biltmore Terrace, Carillon, Casablanca, 
Chateau Motel, Deauville, Delmonico, 
Dunes Motel, Eden Roc, Florida 
Shores, Golden Gate Hotel & Motel, 
Last Frontier Motel, Lombardy, Mala- 
luka, Martinique, Monte Carlo, Safari 
Motel, Sans Souci and Thunderbird 
Motel. Location and rates (European 
Plan) appeared at page 50 of the 
January JoURNAL. Reservations will be 
confirmed as promptly as possible. 

Since the hotels in the greater Miami 
Beach area have reserved a definite 
number of rooms for the accommoda- 
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petitioned the chancery court for in- 
structions. 

The chancellor displaced the trus- 
tees with a Little Rock attorney whom 
he named trustee ad litem “to act for 
and in lieu of each trustee for and 
pending final determination of this ac- 
> Affirming this action as the 
giving of instructions, the Arkansas 
Court emphasized that it would he 
“wholly impractical” for the trustees 
to conduct the litigation because of 
their disagreements and their conflicts 
of interests. Too, the Court pointed out, 
the petitions for instructions might be- 
come so numerous that the chancellor 
would be trying the main litigation 
piecemeal. 

The dissenting judge thought the 
trial court had gone beyond proper 
bounds under the petition for instruc- 
tions. 


tion.’ 


(Selig v. Morrison, Supreme Court of 
Arkansas, March 9, 1959, amended on 
denial of rehearing April 6, 1959, Robin- 
son, J., 321 S.W. 2d 769.) 


tion of American Bar Association 
members, all members who expect to 
attend the Annual Meeting are urged 
to make their reservations through 
the Association’s Headquarters Office. 
These hotels have assured the Associ- 
ation of their intention to adhere to 
the commitments they have made to it, 
and the Association, in turn, desires to 
adhere to the commitment it has made. 
All reservations made through the 
Association office will be on the Euro- 
pean Plan. American Plan rates offered 
by some of the hotels in the area may 
involve a substantial amount of dupli- 
cate expense for those who desire to 
attend the many luncheon and dinner 
functions included in the Association’s 
program. 

In any event, payment of the regis- 
tration fee for the meeting is required 
in order to participate in the various 
activities and functions of the meeting. 
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Problems Posed by the Rescission of 
Statutory Compromise Agreements 


William H. Bowen, Little Rock, Arkansas 


Where there is doubt as to liability 
or where the taxpayer is unable to pay 
federal taxes determined or assessed 
against him, there has been available 
since 1868! statutory machinery for 
compromising the taxes asserted for a 
lesser sum.” It is said of these statutory 
compromise agreements that they must 
comply squarely with the directive of 
the Code in order to be valid and 
binding.* However, equitable principles 
have been invoked to uphold such 
agreements when not executed accord- 
ing to statutory procedure.* Similar 
principles have been relied upon in 
some cases to accord finality to non- 
statutory compromise agreements.° 

This note is concerned with statutory 
compromise agreements only and is 
directed particularly to discussion of 
the circumstances under which and 
how they may be rescinded and some 
of the problems posed by the rescission 
of such agreements by the Government. 

A compromise of tax liability is a 
contract and, like other contracts, re- 
quires all the elements of a valid agree- 
ment. Big Diamond Mills Co. v. United 
States, 51 F. 2d 721, 724 (8th Cir. 
1931). Similarly, compromises are a 
proper subject of judicial interpreta- 
tion. Jones v. First National Building 
Corporation, 155 F. 2d 815, 818 (10th 
Cir. 1946). 

At least one court has observed that 
when agreement has been reached be- 
tween the Government and the tax- 
payer, “the parties change their status 
by virtue of it”.6 It would follow that 
the parties, therefore, should be re- 
quired to proceed under the terms of 


the compromise agreement or to avoid 
its operation according to ordinary 
principles of contract law. Thus, until 
the compromise has been properly re- 
scinded or its terms have otherwise 
been avoided, the Government would 
seem to have dropped its mantle of 
sovereignty for the role of a private 
litigant. 

Compromise agreements are looked 
upon with favor by the courts.? Once 
concluded, the courts are extremely 
reluctant to disturb them.’ Although 
statutory closing agreements are gener- 
ally accorded more finality than com- 
there are two 
significant areas in which this does not 
follow: A period closed by operation of 
law or rule of law is not opened by an 
inconsistent position subsequently as- 
sumed if the period was covered by a 
valid compromise agreement!® and 


promise agreements,” 


losses incurred in later years cannot be 
carried back into the period embraced 
within the compromise agreement.!! 
Since compromise agreements are 
contracts, it is clear that many of the 
same factors which may be relied upon 
to rescind a typical contract will 


operate to permit rescission of a 
statutory compromise agreement. They 
include mistake of fact!? and mistake 
of law.13 Concealment of property, 
misrepresentation of fact or the making 
of false statements, in addition to being 
factors which may be invoked to re- 
scind compromise agreements under 
general principles of contract law, are 
expressly made a felony by the Code 
and stiff penalties may be imposed.!* 

There is, of course, a distinction be- 
tween a contract that is voidable be- 
cause of the presence of any of the 
factors above noted and a contract 
that is a nullity from the beginning 
because of the absence of consideration 
or other essential element. A void con- 
tract need not be rescinded. A voidable 
contract, on the other hand, is valid 
and binding until the aggrieved party 
takes appropriate action to avoid it. 
The defect may be cured by ratifica- 
tion, expressed or implied, by the party 
at whose instance it might have been 
rescinded. An election to ratify or 
rescind is apparent and, as a general 
rule, the election to rescind must be 
exercised within a reasonable time 
after discovery of the error or omission 
warranting rescission.!5 Thus, the 
aggrieved party cannot rest on his 
rights until the delay will result in 
prejudice to the other party.'® 

Supporting the point of view that an 
election to rescind must be exercised 
within a reasonable time, is the well 
established proposition that the rescind- 
ing party must place the other party in 
statu quo, a rule equally as applicable 
to the Government as to a private 
litigant.17 

Legal action to rescind the com- 
promise agreement does not seem to 
be required.18 The taxpayer, however, 
in order to secure adequate relief after 





R.S. §3229; 15 Stat. 1m. 166 (1868). 

2 Section 7122, I.R.C. of 1954. 

3. Botany Worsted Mills. v. United States, 
oe. U.S. 282 = 

Rubel Corp. v. Rasquin, 43 F. Supp. 111 
(Dé. N.Y. 1942), affirmed 132 F. 2d 640 ts d Cir. 
1 

See e.g., Cain v. United States, 255 F. 2d 
193° «ath, Cir. 1958); Daugette v. Patterson, = 
F. 2d 753 (5th Cir. 1957), cert. denied, 356 U.S 
902 (1938) Guggenheim v. United States, 77 F. 
Su —e 186° (1948), cert. denied, 335 U.S. 908 
(194 Cf. Bank of New York v. United States, 
170 P ‘2d 20 (3d Cir. 1948); Joyce v. Gentsch, 
141 F. 2d 891 (6th Cir. 1944). 

6. Reynolds v. Gnichtel, 1 F. Supp. 606, 608 
(D.C. N.J. 1932). This decision has been cited 
with spperent A. roval by the Attorney Gen- 
on, Oo IV-1 C.B. 442, 443 (1934). 


: ig Sead Mills Co. v. United apres, 
er 724; Kehoe v. Commissioner, 105 F 2d 

554 (3d Cir. 1939), reversed on another 
point, 309 U.S. 277 (1940). 


8. Mertens, Law or FEDERAL ” cee Taxa- 
TION (Zimet Revision 1958), §52.22 

9. See pa. LR.C. of 1954 and Proctor v. 
White, 28 F 
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1954. 

11. §6511 (d) (2) (B), LR.C. of 1954. 
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United States, 8 F. Supp. 746 (Ct. Cl. 1934). 

13. Cloister Printing Corp. v. United States, 
100 F. 2d 355 (2d Cir. 1938). 
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15. e.g., Pence v. Langdon, 99 U.S. 578 
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rescission, will have to institute a re- 
fund action to recover the taxes paid. 

A more difficult question is posed if 
rescission is made by the Government. 
Upon rescission, the Government will 
ordinarily apply the amount of tax 
originally paid with the offer in com- 
promise against the tax liability as- 
sessed, and will proceed to collect the 
balance. This further collection effort 
will usually involve the refiling of lien 
notices against all property and rights 
to property belonging to the taxpayer, 
coupled with the institution of either 
the summary collection procedure of 
levy and distraint afforded by the 
Code,!® or a legal proceeding to fore- 
close the tax liens.*° 

Suppose, however, that by this time 
the original tax lien has expired by a 
lapse of time.?! Is the Government 
entitled to use the drastic summary 
collection device of seizure and sale of 
the taxpayer’s property in such an in- 
tance, thereby imposing upon him the 
costly and sometimes unavailable?” 
route of payment first, then suit for 
refund in order to put to a test the 
argument that the tax is barred by the 
Statute of Limitations? If the tax- 
payer can show that the forced sale 
of his property would result in irrepar- 
able damage, that the tax is uncollect- 
able because of the passage of time, 
and that the two alternative methods of 
judicial review are unavailable to him— 
suit for refund being unavailable be- 
cause of his inability to pay the balance 
of tax alleged to be owing and appeal 


to the Tax Court being unavailable be- 
cause the assessment of tax has already 
been made, he may find himself in a 
position to invoke the extraordinary 
equitable remedy of an injunction pro- 
ceeding to restrain the collection of the 
taxes.°" 

It is probable that in the typical 
case the time will have expired within 
which the taxpayer must have instituted 
a suit for refund of that portion of 
taxes paid with his offer in com- 
promise.*+ Does the rule of restoration 
require the Government to agree to 
waive this statutory bar before it can 
rescind the compromise agreement? 

Must it also refund the partial pay- 
ment received from the taxpayer at the 
time he filed his offer in compromise? 
If substantial restoration is required 
of the Government, it would seem that 
both questions must be answered in the 
affirmative. However, the Government 
may invoke the exception, applicable to 
the second question, that the rule of 
restoration does not require the refund 
of moneys to which the rescinding 
party is entitled without regard to the 
compromise agreement.?° 

The form upon which offers in com- 
promises are made is Form 656 (Rev. 
7-57). A number of conditions for con- 
sideration of the offer by the Govern- 
ment are imposed upon the taxpayer. 
Paragraph 6 of the 1957 form reads 
as follows: 


The undersigned proponent waives 
the benefit of any Statute of Limita- 


tions applicable to the assessment 
and/or collection of the liability sought 
to be compromised, and agrees to the 
suspension of the running of the 
statutory period of limitations on 
assessment and/or collection for the 
period during which this offer is pend- 
ing, or the period during which any 
installment remains unpaid, and for 
one year thereafter. 


By its express provisions, this para- 
graph operates to suspend the running 
of the statutory period for only one 
year after the offer has been accepted, 
assuming there is no installment pay- 
ment of the compromised tax liability. 
It seems arguable, if the compromise is 
rescinded by the Government, that it 
either must stand in all of its provisions 
or fall altogether.2® A partial rescis- 
sion, however, may be allowed of the 
Government where the contract is 
divisible, so as to permit the Govern- 
ment to invoke the above recited 
clause. 





19. §6331, I.R.C. of 1954. 

20. §7403, I.R.C. of 1954. 

21. The tax lien arising when assessment is 
made, Sections 6321 and 6322, I.R.C. of 1954, ex- 
pires six years later absent levy or the institu- 
tion of a proceeding in court _ that period 
of time. §6502 (a), I.R.C. of 1 

22. Since Flora v. United States, 357 U.S. 63 
(1958), the entire tax bill must be paid before 
suit for refund may be filed. In a typical com- 
pape situation, inability to pay the entire tax 

ill is often a factor. Thus, it is conceivable that 
the taxpayer’s inability to pay the balance of 
taxes allegedly owing renders a refund suit un- 
= to him and, conceivably, will deny 

him his day in court. (Note—petition for re- 
hearing in Flora is still under consideration by 
the Supreme Court.) 

23. Miller v. Standard Nut Margarine Co. of 
Florida, 284 U.S. 498 ge SF Cf. Shelton v. Gill, 
202 F. 2d 503 (4th Cir. 4 

24. xd 6511, I.R.C. a *os4. 

. Corp. v. Title Guaranty & T. Co., 


s 
. oe) Jones v. Gregg, 293 S.W. 2d 545 (Ark. 
27. Jones v. Gregg, supra. 


I f the time were six months instead of six years I hardly think that the power 
of the state to pass the law would be denied, as the difficulty of proof would 
warrant making the presumption absolute; and while I should not dream of 
asking where the line can be drawn, since the great body of the law con- 
sists of drawing such lines, yet when you realize that you are dealing with 
a matter of degree you must realize that reasonable men may differ widely 
as to the place where the line should fall. 


—Holmes, J., in Schlesinger v. Wisconsin, 270 U.S. 230 at 241 (1925). 
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BAR ACTIVITIES 








Devens 
Gust 





The 1959 Annual Meeting of the 
State Bar of Arizona was held at 
Chandler, April 9-10. President C. A. 
Carson III, of Phoenix, presided. 

The Board of Governors approved 
and put into effect a new life insurance 
plan for members of the State Bar, 
recommended by the Committee on 
Group Insurance. This plan has been 
submitted to all members of the Asso- 
ciation for participation. 

Devens Gust, of Phoenix, was elected 
President; Jerry H. Glenn, also of 
Phoenix, First Vice President; Ralph 
F. Brandt, of Yuma, Second Vice 
President; and John C. Haynes, Jr., of 
Tucson, Treasurer. 

The Junior Bar Conference elected 
George Mariscal, of Phoenix, Chair- 
man; Lowell E. Rothschild, of Tucson, 
Vice Chairman; and Jo Ann D. Diamos, 
of Tucson, Secretary-Treasurer. 

A medico-legal declaration of prin- 
ciples was approved which was pre- 
sented to the Arizona Medical Associ- 
ation late in April. The agreement was 
planned and drafted in joint meetings 
with the medical association by the 
State Bar Medico-Legal Committee. 

An Arizona plaque in silver was pre- 
sented to Walter E. Craig marking his 
service to the Bar in Arizona and his 
election to the Board of Governors of 
the American Bar Association. Certifi- 
cates citing forty years of membership 
in the State Bar were presented to 
A. G. Baker, of Prescott; A. J. Eddy, 
of Yuma; Arthur L. Goodmon, of 
Phoenix; and Louis Kleindienst, of Los 
Angeles, 

sancti 

The Council of the International Bar 

Association, meeting at Lugano, Swit- 


zerland, has accepted the invitation of 
the Bar Association of Salzburg, sup- 
ported by the Vienna Bar Association 
(Salzburg Rechtsanwaltskammer and 
the Rechtsanwaltskammer fiir Wien, 
Niederésterreich und das Burgenland) 
to hold the International Bar Associ- 
ation’s Eighth Conference in Salzburg 
July 4 to 8, 1960. 


The subjects to be considered at 
Salzburg are: 


1. The Function of a Bar Associa- 
tion in Providing Services to the Pro- 
fession and the Public—Continuing 
Education of the Profession. 

2. Professional Conduct: 

(a) The Client’s 
Secrecy in His Communications with 
His Attorney; and 

(b) The Propriety of Attorneys 
inter se Using Wire Recorders and 
Film Cameras for Evidence, etc. 


Privilege of 


3. Monopolies and Restrictive Trade 
Practices, 


4. Court and Court Procedure for 
Protection of Investments Abroad. 


5. Atomic Energy. 


6. A Draft Convention for Taking 
Evidence and Serving Documents 
Abroad. 


7. The Formation and Operation of 
Foreign Subsidiaries and Branches, 
Including the Extent to Which Foreign 
Subsidiaries Are Entitled to Special 
Treatment under the Law and Their 
Incorporation or under International 
Law. 


The meeting of the Council in Lugano 
was attended by two past Presidents of 
the American Bar Association: Loyd 
Wright, of Los Angeles, Chairman of 
the International Bar Association; and 
Charles S. Rhyne, of Washington, 
D. C., the American Bar Association 
member of the Council. Also in attend- 
ance was Gerald J. McMahon, of New 
York, who is Secretary General of the 
International Bar Association. 


Mr. Rhyne is Chairman of the 
American Bar Association’s Special 





Committee on World Peace Through 
Law, and on his motion the Council 
of the International Bar Association 
adopted ‘the following resolution at 
Lugano: 


Whereas, The desire and need of 
mankind is for order, stability and 
peace in the world community, and 

Whereas, The unifying ideal of all 
members of the International Bar Asso- 
ciation is the enforcement of the rule 
of law, and 


Whereas, Adherence to the rule of 
law by all nations of the world would 
maintain peace and establish order 
and stability, and 

Whereas, The creation and mainte- 
nance of legal procedures and institu- 
tions for establishing the rule of law 
in the world is primarily the duty and 
responsibility of the legal profession 

Now, Therefore, Be It Resolved, That 
the International Bar Association. 
which is dedicated to the objective of 
world peace through law, urges the 
lawyers of the world to work together 
to develop plans and programmes 
whereby the world community may 
live under the rule of law instead of 
being ruled by force and fear, 

And Be It Resolved, Accordingly. 
that a Committee on World Peace 
Through the Rule of Law be appointed 
to study, evaluate and report upon the 
work of the Association’s members in 
this important field and to study and 
suggest what the Association may do 
to help achieve the objective here 
expressed; and that the Chairman be 
authorized to appoint the members of 
such Committee. 


The International Bar Association is 
a federation of national bar associa- 
tions from thirty-three countries of the 
free world, and was established in 1947 
upon the initiative of the American 
Bar Association. Books are published 
after each of its biennial conferences 
containing the papers discussed at the 
meeting. Notable among recent under- 
takings are the establishment of an 
International Legal Aid Association, 
the adoption of an International Code 
of Ethics for the Legal Profession, the 
current proposals for a convention on 
International Shipbuilding Contracts 
and a convention on Administration 
of Foreign Estates, and continuing 
work on Taking Evidence and Serving 
Documents Abroad which it is hoped 
will culminate next year in a proposed 
convention. 
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Bar Activities 


Individual members of the legal pro- 
fession who are interested in the work 
of the Association are affiliated as 
Patrons. Complete information and 
Patrons’ application forms may be ob- 
tained from the Secretary General, 
Gerald J. McMahon, at 501 Fifth 
Avenue, New York 17, New York. 


Ben B. 


Fowler 





On April 1 and 2, the Kentucky 
State Association Bar held its 77th 
Annual Meeting in Louisville under 
the leadership of President Richard L. 
Garnett, of Glasgow. At its close, Ben 
B. Fowler, of Frankfort, Samuel J. 
Stallings, of Louisville, and George T. 
Ross, of Richmond, were inaugurated 
as President, President-Elect, and Vice 
President respectively. 

Like its first meeting, held more than 
three quarters of a century ago, the 
program combined social and business 
purposes calculated to keep alive the 
esprit de corps of the seniors and 
stimuiate in the junior members a 
proper pride in their chosen profession. 

Continuing a program emphasizing 
trial tactics, which has proved an at- 
traction at other meetings, the members 
interested in cases from both plaintiffs’ 
and defendants’ side of the table en- 
joyed the presentations of Joseph E. 
Stopher, Edwin O. Davis and Ben T. 
Cooper, all of Louisville, and Craig 
Spangenberg, of Cleveland, Ohio, and 
William R. Colson, of Miami, Florida. 

Because the Kentucky Bar, through 
its Foundation, has just established a 
title insurance company, this subject 
was discussed on a panel highlighted 
by Melbourne L. Martin, Vice President 
of the American Title Insurance Com- 
pany of Miami, and instructors in 
property law from the University of 
Kentucky and University of Louisville, 
J. J. Dukeminier and James R. Merritt. 
D. Bernard Coughlin, Herbert D. Sledd 
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and E. B. Wilson discussed various 
phases of Title Insurance. 

The final program, “What’s Wrong 
with the Judge” by a panel of lawyers 
and “What’s Wrong with the Lawyer” 
by four trial judges, entertained an 
overflow crowd. Judges Paul Keith, 
J. J. Winn, William R. Gentry and 
Coleman Wright made some rather 
pointed remarks about the lawyers 
while Thomas S. Waller, Charles Wylie, 
Jean Auxier and Pat Rankin furnished 
oblique observations concerning some 
judges. 

For the first time in the history of 
an Annual Meeting of the Kentucky 
Bar, Judges of the Court of Appeals 
acted as moderator of all the programs. 
The appearance of Chief Justice Morris 
Montgomery and Judges James B. 
Milliken and Amos H. Eblen was espe- 
cially appreciated by those in attend- 
ance. 

The American Bar maintained its 
prominence at the meeting with the 
appearance of Charles S. Rhyne, Past 
President of the American Bar Associ- 
ation, and Kirk McAlpin, of Savannah. 
Justice James Garfield Stewart of the 
Supreme Court of Ohio delivered the 
principal address at the Annual Ban- 
quet. His sudden death the next day 
was a stunning blow to the many new 
friends he madé at the meeting as well 
as to those who knew him throughout 
the nation. 


After nearly ten years of conferences 
and negotiations, the New York State 
Bar Association and the New York 
State Society of Certified Public Ac- 
countants have concluded a joint state- 
ment with respect to the inter-relation- 
ship of the two professions, particular- 
ly in the tax field, and providing for 
machinery to resolve disputes which in 
the future may arise between them. 

While pointing out that certain areas 
of professional activity are solely with- 
in the competency of one profession or 
the other and that certain other areas 
are within the competency of both, 
emphasis is placed upon the propriety 
in the public interest of close collabora- 
tion between members of both profes- 
sions in those large areas, especially in 
the tax field, where the legal and ac- 


counting aspects are interrelated and 
overlap. 

The statement also provides for the 
establishment of a joint committee to 
be known as the Joint Practice Com- 
mittee of Lawyers and Certified Public 
Accountants, which will be charged 
with the investigation of alleged im- 
proper interprofessional conduct by 
either a lawyer or a certified public 
accountant. The committee will report 
its findings of the facts and where ap- 
propriate will make recommendations 
as to the disposition of matters be- 
fore it. 

Both organizations understand, as 
the statement by its terms makes clear, 
that not every problem that exists or 
may arise between the two professions 
has been resolved. But both agree that 
the Joint Statement points the way to a 
better understanding between the two 
professions and will lead to closer co- 
operation between lawyers and certified 
public accountants in the state. 

This statement was negotiated dur- 
ing the administration of S. Hazard 
Gillespie, Jr., of New York City, for- 
mer President of the New York State 
Bar Association. C. Addison Keeler, 
of Binghamton, is the present President 
of the Association. 


David J. A. 
Hayes 





The theme of Law Day—U.S.A. 
prevailed at the 83d Annual Meeting 
of the Illinois State Bar Association 
held in Peoria on April 29 to May 1. 
The public relations staff erected one 
of its huge four-color Law Day bill- 
board displays in the lobby of the 
Hotel Pére Marquette, center of the 
meeting activities. Fifty similar bill- 
boards were arranged by the Associ- 
ation at key locations covering the 
length and breadth of Illinois as part 
of the group’s ambitious Law Day 
program which again featured a spe- 
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cial filmed television program on each 
of the state’s eighteen stations. 

President Timothy W. Swain, of 
Peoria, presided at most of the ses- 
sions. New officers named for the 
fiscal year beginning July 1 include 
David J. A. Hayes, Chicago, President; 
Gerald C. Snyder, Waukegan, First 
Vice President; Owen Rall, Chicago, 
Second Vice President; and Edward B. 
Love, Monmouth, Third Vice President. 
The office of Treasurer, now held by 
Charles G. Briggle, Jr., of Springfield, 
will be filled by appointment of the 
Board of Governors on July 1, as well 
as the post of Secretary which is now 
held by Mr. Love. 

New members of the Board of 
Governors include Dean Russell N. 
Sullivan of the University of Illinois 
College of Law, Urbana, and Maurice 
E. Gosnell, of Lawrenceville. Return- 
ing to the Board are Horace A. Young, 
Nat M. Kahn, Samuel H. Young, 
Erwin W. Roemer and Daniel M. 
Schuyler, all of Chicago; David F. 
Root, of Morris; Stanford S. Meyer, 
of East St. Louis; Frederick H. 
Lauder, of Monmouth; Harry B. Hoff- 
man, of Peoria; Mason Bull, of Mor- 
rison; and James W. Barr, of Joliet. 
Retiring President Timothy W. Swain 
will serve ex officio on the governing 
board during the coming year. 

The first item on the three-day 
agenda was a Conference of Local Bar 
Officers featuring discussions on un- 
authorized practice, economics of the 
profession, local bar publications and 
a series of “case histories” on selected 





local bar public service programs. 
Prior to adjournment the conference 
delegates adopted a report of the Com- 
mittee on Local Bar Organizations 
calling for a permanent Illinois Bar 
Officers Conference and elected interim 
officers to draft the necessary by-laws. 
Thomas B. Kennedy, President of the 
host Peoria Bar Association, presided 
at the Wednesday morning affair. 

The lawyers and their wives joined 
for a luncheon on Wednesday to hear 
John Stone, of Los Angeles, Liaison 
Representative of the American Bar 
Association to the Television and 
Motion Picture Industries. 

That evening, past presidents and 
members of the Board of Governors 
and their wives joined with the I.S.B.A. 
Booster Club to hear a talk by Charles 
“Chuck” Mather, a coach of the Chi- 
cago Bears Professional Football Team. 
The Booster Club is a membership pro- 
moting group within the organization. 
The evening ended with a gala “Get 
Acquainted Party” sponsored by the 
Peoria Bar Association. 

On Thursday, American Bar Asso- 
ciation President Ross L. Malone spoke 
at a morning assembly session on Law 
Day—1959. President Swain delivered 
the annual report of the president and 
outlined the highlights of the preced- 
ing year with emphasis on the need 
for more attention to improving the 
economic status of the profession. 

The Annual Dinner of the Illinois 
State Bar Association was held Thurs- 
day evening with U. S. Solicitor Gen- 
eral J. Lee Rankin as guest speaker. 





Bar Activities 


The traditional awarding of Senior 
Counsellor certificates shared the spot- 
light on the occasion, with Illinois 
Supreme Court Chief Justice Joseph E. 
Daily, of Peoria, responding on behalf 
of the “Class of 1909”, 

The Friday morning program was 
devoted to Law Day—U.S.A., with 
Win G. Knoch, Judge of the United 
States Court of Appeals for the Seventh 
Circuit, Chicago, delivering the prin- 
cipal address. There followed a special 
Law Day program developed around 
the opening of the Great Lakes to ocean 
traffic, entitled ““Widened Horizons in 
Law: Impact of the St. Lawrence Sea- 
way on the Illinois Lawyer”. A distin- 
guished panel, moderated by Past 
President Barnabas F. Sears, of Chi- 
cago, told of the seaway’s physical 
extent and immediate economic impact 
on the midwest, its effect on the general 
practitioner in Illinois, and its long- 
range legal and policy implications. 

Section programs provided the edu- 
cational element at the meeting. The 
Junior Bar Section sponsored a well- 
attended seminar on the economics of 
the profession, featuring discussions on 
“The Acquisition of Law Business”, 
“The Retention of Clients” and the 
“Determination of Fees”. The Section 
on State Taxation tackled a contro- 
versial subject with a pro and con on 
“Should Illinois Have an Income Tax”, 
with members of the Illinois General 
Assembly taking sides on the issue. 

Perfect weather greeted the estimated 
one thousand members who attended 
the annual meeting. 
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Activities of Sections 








SECTION OF 


FAMILY LAW 
The Council of the Section of Family 
Law held a useful meeting in Chicago 
on February 22. The Chairman, Judge 
Godfrey L. Munter, presided and a 
majority of the members of the Coun- 
cil were present. Carl Ingraham, Chair- 
man of the Committee on Custody, and 
Aaron Tilton, Chairman of the Com- 
mittee on the Lawyer, were also pres- 
ent, as was John Snively, Chairman of 
the Membership Committee for the 
State of Illinois. 


Sol Morton Isaac distributed copies 
of a report called “The Lawyer and the 
Social Worker—Guides to Coopera- 
tion”. It had been prepared by a com- 
mittee of the Family Service Associa- 
tion of America of which Mr. Isaac 
was chairman. Arrangements were 
made for wide distribution of the 
report. 


A Committee on Programs was ap- 
proved. The Chair appointed Judge 
Paul Alexander as Chairman and Mr. 
Isaac and Judge Louis Burke as mem- 
bers. One task of the committee is to 
coordinate the program of the various 
committees of the Section. 


The following resolution was unani- 
mously adopted: 


Reso.vep, That the Council of the 
Section of Family Law encourages 
each of the committees of the Section 
to arrange, whenever feasible, either 
through sub-committees or otherwise, 
liaison conferences with national groups 
or associations representing other pro- 
fessions and disciplines involved in 
problems of the family; that these con- 
ferences be designed to explore mutual 
problems and practices; provided, that 
no agreements or statements of policies 
or practices be concluded without the 
prior approval of the Council. 


Tentative plans were discussed for 
the meeting of the Section at the 
American Bar Association Meeting in 


Miami on August 23-28. 
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There was considerable discussion 
of the matter of membership. It ap- 
peared that the Section is making ad- 
mirable progress, thanks to the enthu- 
siasm and energy of the Chairman of 
the Section in setting up membership 
committees in each state. At present 
more than half of the states had chair- 
men of membership committees. 

The Section is still a new one. It is 
in the formative stage. But in the 
interval since its creation at the Los 
Angeles meeting in August, 1958, it 
has come a long way. 


SECTION OF 
PUBLIC UTILITY LAW 

The Section of Public Utility Law 
held its annual spring meeting at The 
Breakers Hotel in Palm Beach, Florida, 
March 20 and 21. The meeting was 
called by Section Chairman John B. 
Prizer, of Philadelphia, to discuss 
mainly the organization of the program 
of the Section to be presented during 
the American Bar Association’s Annual 
Meeting at Miami Beach, August 24 
and 25. The program committee, headed 
by Alfred P. Ramsey, of Baltimore, 
presented a preliminary report of 
matters to be covered and prospective 
speakers to be invited were agreed 
upon by the Council. 

Jerrold Seymann, of New York 
City, Chairman of the Meetings and 
Entertainment Committee, reported that 
arrangements have been made to ac- 
commodate all of the program sessions 
of the Section at the Shamrock Isle 
Hotel at Miami Beach in August. The 
annual cocktail party and dinner dance 
of the Section, however, will be held at 
the Americana Hotel in Miami Beach 
on Tuesday, August 25. J. Robert 
Jones, of Columbus, Ohio, reported 
progress on his Standing Committee for 
the Annual Report to the Section on the 
progress of regulatory law. The Coun- 
cil also agreed on the best way to co- 


operate in supporting the American 
Bar Association’s proposed congres- 
sional legislation for improved proce- 
dures before regulatory commissions, 
as recommended by the Administrative 
Law Section and approved by the 
House of Delegates. A special commit- 
tee, headed by Willard W. Gatchell, 
General Counsel for the Federal Power 
Commission, was appointed by Chair- 
man Prizer to operate in this area. 

The Section Delegate to the House 
of Delegates, Frank M. Ryburn, Jr., 
of Dallas, reported on developments in 
the House of interest to the Section. 
These included approval of an amend- 
ment to the Section’s by-laws to in- 
crease membership dues from three 
dollars to five dollars, effective with the 
fiscal year of 1960, starting July 1, 
1959. 

The Council will meet again on 
Sunday, August 23, at 3:00 P.M. at 
the Shamrock Isle Hotel in Miami 
Beach, unless sooner called into ses- 
sion by the Chairman. 


SECTION OF 
INSURANCE, NEGLIGENCE 
AND COMPENSATION LAW 


Stanley C. Morris, Section Chairman, 
has announced that the /ndex to Section 
Proceedings will be sent to all members 
of the Section without cost within the 
next several weeks. 


This /ndex will be an excellent refer- 
ence. With more than 13,000 listings, 
the Index will include subject matter, 
case and law journal citations, and 
authors of all papers-presented at an- 
nual meetings of the Section. 

Final arrangements are being made 
in connection with the Section’s twenty- 
sixth annual program. The headquar- 
ters hotel for the Section at Miami 


Beach will be the Deauville. 


The customary meeting of officers 
and members of the Council will be 
on Sunday noon, August 23, with the 
first formal program presentation be- 
ing a breakfast meeting on August 24. 
The speaker will be C. Joseph Stetler. 
General Counsel of the American 
Medical Association. His subject will 
be ‘“Medico-Legal Professional Co- 
operation”. 

One of the highlights of the Section’s 
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program is always the Annual Lunch- 
eon which will be held Monday noon. 
The speaker this year will be Admiral 
Felix B. Stump. 

Because of the significance of the 
opening of the St. Lawrence Seaway, 
the Section’s Marine, Inland Marine 
and Fire Committees will present a 
joint program at which Mr. Justice 
George R. W. Owen, Queen’s Bench, 
Montreal, Quebec, will be the featured 
speaker. Also participating in the Sea- 
way program will be Harry C. Shriver, 
General Counsel, St. Lawrence Seaway 
Development Corporation. 

Other highlights of the program will 
include the presentation of a trial 
tactics panel, a medico-legal panel, 
addresses by Truman B. Rucker, 
Stewart Maurice, Thomas A. Harnett, 
Wilbur Morrison (Executive Vice 
President of Pan American World Air- 
ways), Noel S. Symons, U. S. District 
Judge Emmett C. Choate, Garl Watkins 
and James I. Teague. 

The annual reception-dinner dance 
will take place the evening of August 25. 

The Chairman of the Section’s Pro- 
gram Committee is John R. Dixon, of 
St. Louis. The Chairman of the Miami 
Beach Committee on Arrangements is 
James A. Dixon, of Miami. 


SECTION OF 
ADMINISTRATIVE LAW 


One of the highlights of the spring- 
summer issue of the Administrative 
Law Bulletin, to be distributed to Sec- 
tion members in July, will be an ar- 
tice by Section Chairman John B. 
Gage on “The Impact of Administra- 
tive Law: Past, Present and Future”. 
Leo Huard will examine significant 
administrative agency decisions of the 
past year; Charlotte Murphy will de- 
scribe recent activities by congressional 
committees in the sphere of adminis- 


trative law; and Victor Rosenblum will 
review basic court decisions of the 
1957 and 1958 terms that affect ad- 
ministrative organization, procedure 
and practice. 

The issue will also feature the re- 
ports of the Section’s committees on all 
phases of administrative law. Chair- 
man Gage has urged committee chair- 
men to submit their reports to Secre- 
tary Elizabeth Smith before June 10 to 
assure publication in time for full dis- 
cussion at the meeting in August. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


Readers of The Business Lawyer, 
published quarterly by the Section as 
a service to its members, acclaim the 
three-hundred-page April issue for its 
outstanding articles of current interest 
and importance to the legal profession. 

To meet the continued interest of 
lawyers in the problems of small busi- 
ness, Donald J. Evans has contributed 
an article on “A Review of Small 
Business Financing” and Duncan H. 
Read an article on “Small Business Ad- 
ministration Activities Under the Small 
Business Investment Act”. 

The relationship of corporation law- 
yers to other corporate advisers and 
services is the subject of several ar- 
ticles: “Corporation Lawyers and Pub- 
lic Relations Counsel” by John W. Hill, 
“The Corporate Lawyer and Patents” 
by Robert H. Eckhoff, and “The ‘Pre- 
Merger Notification Bills’ and Business 
Lawyers” by DeForest Billyou. 

Various aspects of corporate law 
practice are examined in articles on 
“Corporate Loans to Officers, Directors 
and Shareholders” by John F. Rich, 


“Enforcement Problems Under the 


Federal Securities Laws” by Philip A. 
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Loomis, Jr., “Problems of Compliance 
with the Welfare and Pension Plans 
Disclosure Act” by Oliver P. Scaife, 
and “Privilege and the Work-Product 
Rule in Corporate Law Departments” 
by Ralph M. Carson. 

Two decisions of importance to bank- 
ing and business lawyers are analyzed 
and discussed in articles by Carl W. 
Funk on “The McGee Case and the 
Banks” and by Richard A. Tilden on 
the “Impact of the Bicycle Case on the 
Trade Agreements Program”. Henry 
Allen Mark and Carroll G. Moore have 
contributed generously from their wide 
experience in leasehold mortgages and 
in factoring in their respective discus- 
sions of these subjects. 

Of interest especially to banking and 
savings and loan lawyers are the ar- 
ticles by William C. Prather on “What 
Constitutes ‘Doing Business’ in Inter- 
state Mortgage Loans by Savings and 
Loan Associations” and by William T. 
Plumb, Jr., on the “Effect on Banks 
and Secured Lenders of Federal Tax 
Lien Proposals”. Especially noteworthy 
and of more general interest are articles 
on the “Corporate Aspects of Non- 
Corporate Entities” by William H. Mc- 
Bratney and on the “Revision of the 
New York Corporation Statutes” by 
Robert S. Lesher. 

For the lawyer whose interests ex- 
tend beyond domestic issues there are 
articles on the “Statutory Protection of 
Minority Shareholders in English Lim- 
ited Companies” by Leslie E. Peppiatt, 
“Legal Problems in Foreign Invest- 
ments” by Wolfgang Friedman, and 
“Bankruptcy and Liquidation of Com- 
panies in England” by Sidney Pearl- 
man and J. M. Haywood. 

Members of the American Bar Asso- 
ciation who are interested in receiving 
The Business Lawyer upon publication 
may do so by enrolling in the Section. 
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Miami Meeting Preview 

August 21-25 should be reserved on 
your calendar for the twenty-fifth an- 
niversary meeting of the Junior Bar 
Conference in Miami Beach, head- 
quarters the magnificent Fontainebleau 
Hotel (enough inducement in itself to 
make the trip). Warming up the other- 
wise air-conditioned resort atmosphere 
will be the annual Junior Bar Confer- 
ence reception on Friday evening, 
August 21. 

An impressive battery of legal talent 
will be on hand Saturday on the speak- 
er’s platform, as well as in the Confer- 
ence Assembly, among which are the 
following: 

Edward Bennett Williams, of the 
Washington, D. C., Bar; 

Erle Stanley Gardner, Temecula, 
California, creator of the best-seller 
“Perry Mason” mystery series: 

Melvin M. Belli, of the San Francisco, 
California, Bar: 

Josh H. Groce, of the San Antonio, 
Texas, Bar; 

Gilles Rouleau, Baie-Comeau, Que- 
bec, Canada, President of the Junior 
Bar Section of the Canadian Bar Asso- 
ciation; 

Carl Conway, Osage, Iowa, President 
of the Iowa State Bar Association. 

The icing on Saturday’s cake is a 
reception and dinner dance at the 
Fontainebleau. 

Traditionally peaceful Sunday holds 
a pleasant innovation in the Confer- 
ence’s annual meeting pattern in a 
reception and luncheon for state and 
local junior bar presidents and their 
wives. The Florida and Dade County 
Junior Bar Associations will be hon- 
ored at a joint luncheon on Tuesday. 

Don’t miss the Junior Bar Confer- 
ence twenty-fifth anniversary meeting. 
It promises to be the best yet. Make 
your reservations now with the Reser- 
vations Department, American Bar 
Center, Chicago 37, Illinois. 
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Report on Compensation Bill 

Officials of the Conference appeared 
before Subcommittee No. 2 of the 
Judiciary Committee of the U.S. House 
of Representatives May 6 to testify on 
proposed compensation for assigned 
counsel—public defender option legis- 
lation for the federal courts. National 
Chairman Kirk McAlpin, of Savannah, 
Georgia, spoke in behalf of the bill, 
while Secretary William Reece Smith, 
Jr., of Tampa, Florida, presented the 
evidence. 


The appearance at the hearing cul- 
minated a six-week drive to collect data 
and supporting affidavits in favor of 
the bill. Conference Vice Chairman 
Gibson Gayle, of Houston, Texas: 
Legislative Committee Chairman Wal- 
ter F. Sheble, of Washington, D. C.: 
Legal Aid Committee Chairman Donald 
A. Wine, of Davenport, Iowa; George 
Roumell, Jr., of Detroit, Michigan; and 
Wallace D. Riley, of Detroit, Michigan. 
obtained over sixty affidavits and state- 
ments revealing true accounts of in- 
justice and hardship caused by the 
present failure to reimburse assigned 
counsel for out-of-pocket expenses. All 
were present for the hearing. Messrs. 
McAlpin, Smith, Roumell and Wine 
testified at the hearing. 

The affidavits presented by the 
Junior Bar Conference cited cases of 
lawyers spending up to eleven weeks in 
the preparation and trial of cases they 








Representative Thomas Lane (Dem., Mass.), Chairman of Subcommittee 
No. 2 of the House Judiciary Committee, with members of the Junior Bar 
Conference at recent hearing on compensation for assigned counsel—public 


defender option legislation for federal courts. 

Left to right: Conference Secretary William Reece Smith, Jr., Tampa. 
Florida; Conference Chairman Kirk McAlpin, Savannah, Georgia; Wal- 
lace D. Riley, Secretary of the Junior Bar Section of the Michigan State 
Bar Association, Detroit; Congressman Lane; Conference Vice Chairman 
Gibson Gayle, Houston, Texas; Donald A. Wine, Chairman of Conference's 
Legal Aid Committee, Davenport, Iowa; George Roumell, Jr., Vice Chair- 
man of the Junior Bar Section of the Michigan State Bar Association. 
Detroit; Walter F. Sheble, Chairman of Conference’s Legislative Commit- 


tee, Washington, D. C. 
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were assigned by the district court. In 
many of the cases instances of actual 
hardship to the indigent defendant or 
the assigned counsel were cited, caused 
by the lack of provision for payment 
of essential expenses and minimum 
compensation. In other cases actual 
hardship to the indigent defendant was 
avoided only because the lawyer as- 
signed to the case made personal finan- 
cial sacrifices to see justice done. In 
one case history documented before 
the subcommittee a lawyer who repre- 
sented an indigent accused in an ex- 
tended case in the federal district court 
was not paid, but a psychiatrist ap- 
pointed by the court did receive 
compensation. 

The hearings were conducted by a 
subcommittee of the House Judiciary 
Committee headed by Representative 
Emanuel Celler. The subcommittee was 
chaired by Representative Thomas 
Lane, of Massachusetts. Four bills 
were up for consideration. One spon- 
sored by Representative Celler (H. R. 
4185) would give federal district court 
judges the option of appointing a full- 
time public defender at a compensation 
not to exceed $10,000 per year or to 
assign counsel to specific cases for in- 
digent defendants at a compensation 
not to exceed $35 per day for trial and 
preparation. Another bill, sponsored by 
Representative Stewart Udall (H. R. 
4609) and supported by the Junior 
Bar Conference, has the same provi- 
sions but would increase the maximum 
compensation for assigned counsel to 
$50 per day. 

The subcommittee heard a great deal 
throughout the day. 
Members of the subcommittee were 
particularly impressed by the specific 


of testimony 


case histories presented by the Con- 
ference. Chairman Lane expressed ap- 
preciation to the Junior Bar Conference 
for the graphic presentation. This type 
of testimony effectively dramatized the 
critical need for legislation in this area. 


Affiliate Organizations 

With the affiliation of six local 
junior bar organizations at the mid- 
year meeting the list of Conference 
local affiliates has grown to a total of 
forty-one. Thirty-five state junior bar 
sections are also affiliated with the 


Junior Bar Conference. There are nine 
states which do not have state-wide 
young lawyer sections. Only half a 
dozen state young lawyer organizations 
are not yet affiliated with the Junior 
Bar Conference, while there are about 
forty known local organizations that 
have not yet taken the formal step. 


Advantages of Affiliation 

The affiliation of a state or local 
young lawyer group with the Junior 
Bar Conference is an alliance for 
mutual benefit. Every state junior bar 
organization is represented in the Con- 
ference Assembly, policy making body 
of the Junior Bar Conference, by two 
delegates. Each affiliated local organi- 
zation is represented by one delegate. 
The affiliation of a local young lawyer 
organization gives it a voice in national 
bar affairs. The Conference Assembly 
holds business sessions at annual meet- 
ings of the Conference and elects its 
own presiding officer and clerk. 

Affliate organizations have the op- 
portunity to participate in the Confer- 
ence’s exchange of ideas program. 
Every affiliate organization receives a 
steady flow of informational literature 
from the Conference outlining plans for 
and results of successful junior bar 
projects and activities on the state and 
local level. The experience of other 
junior bar sections with like activities 
is documented, enabling the recipients 
to benefit from the experience of others. 
The Conference is constantly gathering 
information about the activities of the 
nation’s young lawyer organizations 
and communicating it to all affiliates 
for their use. 


The experience of Conference com- 
mittees is also available to state and 
local committees. The Military Service 
Committee will provide speakers on 
military legal topics to any state or 
local bar association upon request. 
The Medico-Legal Committee will pro- 
vide personnel for trial tactics medico- 
legal forums to any affiliate organiza- 
tion upon request. The Unauthorized 
Practice of Law Committee will soon 
be able to provide research material 
about state legislation regulating the 
preparation of federal income tax re- 
turns. This committee has a file of 
“horrible examples” of public injury 
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caused by the unauthorized practice of 
law that will be made available to affili- 
ate organizations upon request. 

The Public Relations Committee can 
provide sample radio scripts for use 
by local junior bar organizations on 
such diverse topics as “Our Constitu- 
tional Form of Government” or “Why 
You Should Have a Will”. The Com- 
mittee on the Status of the Young 
Lawyer in Government can provide 
helpful information regarding life in 
government legal service. The Practical 
Legal Education Committee can help 
state and local committees produce 
effective educational programs. Any 
local junior bar group seeking to or- 
ganize legal aid in its area will receive 
help from the Conference Legal Aid 
Committee. These and many other com- 
mittees are assisting affiliate organi- 
zations, 


What Is Being Done 
About Affiliation 

During the month of May a con- 
certed effort was made to carry the 
affiliation message to six state and 
forty local unaffiliated junior bar or- 
ganizations, Chairman Kirk McAlpin 
wrote the officials of all unaffiliated 
groups personally inviting their par- 
ticipation. The Affiliation Committee, 
headed by William R. Cogar, of Rich- 
mond, Virginia, and staffed by Robert 
Mucklestone, of Seattle, Washington, 
Wallace D. Riley, of Detroit, Michigan, 
and Charles R. Rutherford, also of 
Detroit, created a handbook outlining 
the advantages of affiliation and the 
procedure. This handbook was sent 
with a letter from the Affiliation Com- 
mittee to the chairmen of all the or- 
ganizations concerned. As this issue 
went to press members of the Affilia- 
tion Committee were telephoning offi- 
cials of all unaffiliated junior bar or- 
ganizations to answer their questions 
and to urge them to affiliate. 

The goal is to seat delegates from 
twenty-five newly affiliated organiza- 
tions at the annual meeting in Miami 


Beach. 


Practical Legal Education 

Institute in Washington 
Young lawyer groups are becoming 

more active in sponsoring legal edu- 
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cation seminars and the like. For ex- 
ample, on April 17-18 and April 24-25, 
the Junior Bar Section of the Bar 
Association of the District of Columbia 
held its first Practical Legal Education 
Institute. 


Designed primarily for newly admit- 
ted members of the Bar, it was geared 
to the “how to do it” aspects of prac- 
tice and was held on succeeding Friday 
nights and Saturdays for the conveni- 


ence of the participants. Subjects cov- 
ered were defending criminal cases; 
divorce actions; business organiza- 
tions; wills and probate; real estate 
transactions; creditors and debtors’ 
rights; and procedural techniques. 


Correction to Notice 
of Elections 

The deadline for the filing of nomi- 
nating petitions for J.B.C. national of- 
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Arthur John Keeffe, Washington, D.C., Editor-in-Charge 


CponstrruTionat. LAW: Were I 
to award an Oscar for the 1958-1959 
academic year, it would go to Professor 
Florian Bartosic of Villanova Law 
School for his excellent article, “The 
Constitution, Politics and Professor 
Crosskey”, in the Kentucky Law Jour- 
nal (Summer, 1958, Vol. 46, No. 4, 
pages 556-584; Lexington, Kentucky; 
$2.00). 

Little did I realize in the days 
when Samuel Ross Ballin, Paul Cleve- 
land and I ate with “Bill” Crosskey at 
my favorite New York Club (Sweet 
and Anderson’s, Fulton Fish Market, 
South Street, corner of Fulton), that 
“Bill” would one day become a cause 
célébre. I knew he could cause intel- 
lectual trouble, but I never suspected 
that he would cause staid old profes- 
sors of constitutional law so much 
difficulty. 

After all, in his two-volume work, 
Politics and the Constitution, published 
in 1953 by the University of Chicago 
Press (price: $20), Professor Bartosic 
merely finds that Professor Crosskey 
contends: 


1. The Commerce Clause permits 
Federal regulation of cll commerce 
among the States whether intra or 
inter; 


2. The Imports and Exports Clause 
prohibits state taxes on goods shipped 
from another state just as much as on 
those shipped from another nation; 

3. The Ex Post Facto Clause applies 
to civil laws as well as criminal; 

4, The clause forbidding impairment 
of contracts applies to forbid future 
contracts as well as those already 
executed; 

5. The Tenth Amendment means 
simply that powers not vested exclu- 
sively in the United States by the 
Constitution nor prohibited by it to 
the State Governments are reserved to 
the people of the states; 

6. The Full Faith and Credit Clause 
compels such effect shall be given in 
each state to the legislation, judicial 
precedents and court judgments and 
decrees of every other state, as will 
answer, in every respect to what is 
required by the rules and principles of 
the conflict of laws; 

7. Under the Time, Places and Man- 
ner of Holding Elections Clause, Con- 
gress can enact uniform national elec- 
tion legislation; 

8. The Supreme Court of the United 
States under Article III was intended 
to be the head of a unified national 
judicial system so that the decision in 
Erie v. Tompkins was the most funda- 
mental and far-reaching error the 
Supreme Court has ever made; 

9. However, the Supreme Court, as 
against the Congress, was not to be 
endowed with a general power of 
judicial review except with respect to 
its Article III powers; and 


632 American Bar Association Journal 


fices and for council vacancies in the 
First, Third, Fifth, Seventh, Ninth, 
Eleventh and District of Columbia Dis- 
tricts will be June 22, 1959, in accord- 
ance with Section 6.2 of the revised by- 
laws. The June 15 deadline mentioned 
in the April and May issues is incor- 
rect and should be disregarded. Other 
requirements for the submission of 
nominating petitions may be found in 
the April and May issues of the Jour- 
NAL, 


, 10. Last but not least, except for 
the First Amendment and the Appeals 
Clause in the Seventh, the Bill of 
Rights was intended to apply to the 
states. 


As anyone who has read Crosskey’s 
two volumes of 1,410 pages will readily 
acknowledge, this summary of his 
views is no mean accomplishment. 
Along with it, Professor Bartosic re- 
views many of the unfavorable book 
reviews (Hart, 67 Harvard 1456; 
Gooch, 40 A.B.A.J. 313; Patterson, 32 
Texas 251; Brant, 54 Columbia 443; 
Brown, 67 Harvard 1439; Fairman, 21 
Chicago 40; Goebel, 54 Columbia 450; 
Nevins, New York Times, April 4, 
1953, page 7; Swisher, 467 (1953) ; 
many of the favorable ones (Hamilton, 
21 Chicago 79; Sharp, 54 Columbia 
439; Clark, 21 Chicago 24; Field, 28 
N.Y.U. 1197; Dean, 40 A.B.A.J. 314; 
Durham, 41 California 209; Forkosch, 
20 Brooklyn 124; Heiman, 39 Jowa 
138; Jeffrey, 13 Louisiana 638; Kelso, 
39 Iowa 149; Peters, 28 Notre Dame 
308); the few skeptical ones (Mc- 
Closkey, 47 American Political Science 
11; Ribble, 39 Virginia 863; Suther- 
land, 39 Cornell 160; Graham, 7 Van- 
derbilt 365) and the Crosskey-Fairman 
law review articles (21 Chicago 1; 22 
Chicago 1; and 22 Chicago 144). 

The beauty of Professor Bartosic’s 
study is that he tries to steer a middle 
course between the opponents (Pro- 
fessor Hart of Harvard calls Crosskey 
the “Don Quixote of Chicago... the 
Knight of Hyde Park”) and the pro- 
ponents (Professor Walton Hamilton 
declares, “Never has so adequate a 
gloss... been written to an authorita- 
tive text’’). 


Bartosic apparently agrees with Pro- 
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fessor Max Rheinstein who wrote the 
book “contains dynamite” and said 
that while “the truth of its historical 
conclusions” will be “doubted” and in 
some respects “disproved”, the work 
“neglected” will never be. Bartosic 
writes that, “regardless of the ultimate 
judgment that only patient, calm, im- 
partial scholarship can pass,” Politics 
and the Constitution “is a work that 
the practicing constitutional lawyer 
may not ignore, for it is a basic, 
fundamental study—it goes for the 
jugular on all controversial constitu- 
tional issues”. 


Remembering my days with him in 
the big law firm, I note with pleasure 
that Bartosic thinks that “the rigorous 
training which only the stern school of 
New York corporate practice can pro- 
vide”, has had a good effect on 
Crosskey. 


Whether the Crosskey study results 
in a new school of constitutional law 
and law professors become either 
Crosskeyites or anti-Crosskeyites, Pro- 
fessor Bartosic concludes that William 
Winslow Crosskey “deserves well of 


his fellow citizens”. 

To this, I would add, Professor 
Bartosic deserves our deep thanks for 
writing the first translation of Cross- 
key’s 1,400 pages, and in 1959 an 
analysis of the many book reviews of 
his 1953 work. Whether you dislike 
“Bill” Crosskey, or love him as I do, 
few books are as much discussed six 
years after publication. Law school 
pundits are as hot-tempered about 
Crosskey teday as yesterday, and I 
venture to say, will be tomorrow. 


Everyone and every library that has 
Crosskey’s two volumes on its shelf 
should bind Professor Bartosic’s article 
into it. 


lL oncawnen: Harry N. Rosen- 
field of the District of Columbia and 
New York Bars has been Chairman of 
the Committee of Immigration and 
Naturalization of the Section of Ad- 
ministrative Law of our Association. 
In the Fordham Law Review (Vol. 27, 
No. 2, Summer, 1958, pages 145-186; 
address: 302 Broadway. New York 7, 
New York; price: $1.50) Mr. Rosen- 


field writes very informatively with 





respect to “Necessary Administrative 
Reforms in the Immigration and Na- 
tionality Act of 1952”, 


Like the capital sins, these reforms 
number seven. At present an alien may 
receive a visa from an American con- 
sul but be refused admission by the 
Attorney General. The first reform, 
therefore, is to turn over to the A.G. 
“the immigration and national respon- 
sibilities now vested by law” in both 
the State and Justice Departments. If 
an American consul denies an alien a 
visa, there is now no appeal. The 
second reform is to create a “Board of 
Visa Appeals”. A third one is to give 
“the Board of Immigration Appeals of 
the Department of Justice” a “statu- 
tory status”. A fourth is to prevent 
the exclusion of aliens “except upon 
record evidence taken at a hearing”. 
The fifth reform would require the use 
of the Administrative Procedure Act 
“in all alien matters in which an ad- 
ministrative hearing is required”. And 
a sixth reform would require judicial 
review “of deportation and exclusion 
orders to avoid the need of the alien’s 
submitting himself to the ‘odium of 
arrest and detention’ so as to be able 
to file a petition for a writ of habeas 
corpus” (Heikkila v. Barber, 345 U. S. 
229). The seventh and last reform 
would give anyone claiming American 
citizenship his day in court by permit- 
ting a court on a finding of good faith 
to issue to such a claimant a certificate 
of identity so that he could appear in 
person in proceedings to determine his 
citizenship. 

A very worthwhile piece which in- 
dicates quite clearly that the Rosenfield 
Committee has been very much on the 
job. 


Law SCHOOLS: John G. Hervey, 
the Adviser to the Council of the Sec- 
tion of Legal Education and Admis- 
sions to the Bar of our Association, 
gave an address some time ago to the 
Southeastern Conference of Law Teach- 
ers at Tuscaloosa, Alabama. It was 


entitled: “The Decline of Profession- 
alism in the Law: An Exploration into 
Some Causes” and has been printed by 
the Alabama Law Review (Vol. 10, 
No. 1, Fall, 1957, pages 1-17; address: 
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University, Alabama; price: $1.50). 
Every law school dean and law pro- 
fessor would do well to read it. And it 
would be good for lawyers and judges 
too. 


The Hervey speech begins by quot- 
ing Rousseau: “One-eyed men are 
kings in the country of the blind.” 
Taking as his text, an address of a 
former, but unnamed, President of our 
that, “There 
never was a time when the lawyers 
serving the American people were 
better qualified from an educational 
viewpoint”, Hervey demonstrates by 
sad statistics that the former President 
was making what Wendell Willkie in 
a similar predicament explained was 
“just campaign talk”. 


Association who said 


“Commercialism dominates the pro- 
fession today because it is filled with 
practitioners who are not educated . . .” 
(page 4). “The law schools and the 
lawyers are responsible...” (page 4). 
Some 15,000 students enter law school 
now. By 1970 there will be 25,000, but 
“there is nothing” in the standards of 
admission “to insure that these begin- 
ning law students are educated indi- 
viduals” (page 6).Three correspond- 
ence law schools in the Chicago area 
enroll 30,000 students. Certain areas 
“are over-populated with law schools” 
and he names Washington, D. C., 
Chicago, Los Angeles and San Fran- 
cisco. Lawyers do not take enough 
interest in their law schools. “The aver- 
age alumnus...would not join the 
fire brigade to pass the water buckets 
if ‘Ole Siwash’ were burning to the 
ground” (page 6). Law schools are 
filled with part-time students and law 
teachers fail “to set professional in- 
spirational examples”. Not only does 
the law professor fail to contribute “to 
the legal literature of the geographical 
area in which he is employed”, but he 
does not attend bar association meet- 
ings and “he will not speak candidly on 
current political, economic, or social 
issues lest he offend the administrators 
of the institution to which the law 
school is attached or those who provide 
the funds” (page 15). A very interest- 
ing and provocative address by John 
G. Hervey whose life-long job has been 
to study law schools and legal edu- 
cation. 
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Exxeatriation: Some people col- 
lect stamps. Others butterflies. All my 
life I have collected law students and 
helped them find jobs. When one is 
hired I get as much vicarious pleasure 
out of it as if I was being hired myself. 
When a student, such as Shamus Kelly, 
passes the District of Columbia Bar the 
first time the very month | give him an 
“A,” I am as happy as if | passed my- 
self. Equally am | flattered when some 
fellow reads this Department in the 
JourNAL and finds something to please 
him. ; 

In all the months I have written for 
the JouRNAL, however, I do not be- 
lieve I have ever received a letter that 
gave me more genuine pleasure and 
satisfaction than this one of February 
20, 1959 from James 1. Haight of the 
law department of the Goodyear Tire 
and Rubber Company at Akron, Ohio. 


Thank you very much for your pleas- 
ant review of my article on the Amish 
school controversy. I loved writing it as 
much as you seem to have liked read- 
ing it. 

Enclosed is another article of mine 
appearing in the current issue of the 
Ohio BAR. [Address the Ohio State 
Bar Association, State House Annex, 
Columbus 15, Ohio, for a copy.] (The 
price of single copies, incidentally, is 
35c.) 

This newest article, entitled “In- 
voluntary Expatriation,” is really due 
to you. In December of 1957 you des- 
cribed at length three cases pending 
before the US Supreme Court, the 
Trop, Perez and Nishikawa cases. Two 
points in your discussion struck me. 
First, Mr. Perez was represented by 
Charles A. Horsky. I am a former as- 
sociate of Covington & Burling, and it 
was Charlie Horsky who hired me in 
1951, at the beginning of my 4-year 
hitch with them in Washington. Sec- 
ondly Mr. Trop according to your ar- 
ticle was born in Akron, Ohio. I am 
president of the Akron Area Chapter 
of the American Civil Liberties Union 
and I saw this as being an exceptional- 
ly interesting civil liberties problem 
with a local aspect, so I put an Akron 
Beacon Journal reporter on the track. 
We found Trop in bed in Gander, New- 
foundland the day the decision was 
handed down. 

The Akron Bar Association has a bi- 
ennial competition for legal articles 
written by members of the local bar. 
The decisions in these three cases 
struck me as being ideal for the pur- 
poses of this competition. So, while 


other people were writing on artificial 
insemination and Justice of the Peace 
problems, I tackled Perez, Trop, et al. 
The result is that I won the first prize 
of $175. You will find that I have bor- 
rowed liberally from the series of com- 
ments appearing in your column from 
time to time in 1958. See especially 
notes 17 and 19 of my article. 

Well, you may have exhausted your 
readers’ interest in this particular sub- 
ject, but I want to express my personal 
appreciation to you for starting me out 
on this expatriation issue... 


Incidentally, I have read Mr. 
Haight’s prize winning paper and I am 
not surprised that the judges selected it 
as the winner of the “Charles Travers 
Grant Memorial Prize Competition” 
for the year 1958. It is as well done as 
his piece on the Amish Men with re- 
spect to which this Department report- 
ed in the February issue. 


S uPREME COURT: The Harvard 
Law School Record (Vol. 27, No. 9, 
November 20, 1958: 23 Everett St., 
Cambridge 38, Massachusetts; twenty 
cents per copy) partially reports the 
address Professor Paul Freund of 
Harvard Law School made on Novem- 
ber 12, 1958, at Brandeis University. 
Freund teaches constitutional law at 
Harvard where once the famous Powell 
did, and in the morning of his days 
was a law secretary to Mr. Justice 
Brandeis. 

In this thoughtful and significant 
paper, he urges that the Court adopt 
“more Brandeisian standards in the 
granting of review”. Were it to do 
this, it would not have to allow less 
than an hour for argument to a side 
or decide cases without full opinion or 
briefs or “the fullest possible consid- 
eration, consultation, reflection and 
Freund believes this ap- 
proach preferable to the super Tax 
Court that Dean Erwin Griswold of 
Harvard Law School and Judge Roger 
Traynor of the Supreme Court of 
California have in the past urged. 


eae ” 
exposition . 


Mr. Justice Brandeis was no “knight 
in white armor riding off in all direc- 
tions to rescue damsels in distress” but 
rather a “disciple of Michelangelo” 
who took “infinite pains to make some- 
thing that looks effortless”. Freund 
urges “the principle of Fallibilism” in 
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his thought, and quotes two lines from 
Goethe that were Brandeis favorites: 
“Self-limitation is the first mark of the 
master” and, “Care is taken that the 
trees do not scrape the skies”. 

Professor Freund remarks that “bill- 
ingsgate will not bring about a change 
in judicial action”. Granted as Mr. 
Justice Brewer said long ago, and as 
Mr. Justice Brennan has said to me 
more recently, “better all sorts of 
criticism” of the Supreme Court “than 
no criticism at all’’, nevertheless critics 
“must possess that quality of judicious- 
ness which is demanded of the Court 
itself”. As Holmes so well put it, “we 
need education in the obvious more 
than elucidation of the obscure”. Re- 
calling that Holmes once said, “I hate 
Justice”, Professor Freund observes, 
“The law of the future is likely to be 
the law which earns its perdurance by 
solidity and strength of workmanship, 
no less than by its appeal to our ethical 
sense.” 

In a day when beautiful legal writing 
is rare, this address is refreshing and 
stimulating. 


Taxation: Selected proceedings of 
the Regional Tax Institute held at 
Cleveland in September of 1958 were 
printed in the Winter, 1959, issue of 
the Ohio State Law Journal (Vol. 20, 
No. 1, Columbus, Ohio, $1.50 per 
copy). Five Ohio lawyers (Sherman 
Dye, Edwin D. Williams, Frederick k. 
Cox, William A. Polster and Lawrence 
G. Knecht) discuss estate administra- 
tion. Five others (Howard M. Kohn. 
Donald C. Alexander, Edmund Durkin. 
Jr., Norman W. Colquhoun, and Don- 
ald C. Alexander) discuss family tax 
planning. 

Wayman C. Lawrence, Editor-in- 
Chief of the Ohio State Law Journal, 
writes that the magazine “is published 
quarterly and operates strictly on a 
symposium basis”. It believes (as | 
do) that issues of this type are of 
greatest practical value to the prac- 
ticing lawyer. The Spring, 1959, issue 
will be devoted to “Damages in Con- 
tract”, and among others, will feature 
articles by Professor John P. Dawson 
of Harvard, Professor George Palmer 
of Michigan and Prcfessor Robert J. 
Nordstrom of Ohio State. 








Antitrust Law 

(Continued from page 599) 
authoritative interpretations of the 
phrase “like grade and quality”. The 
issue is frequently presented where 
substantially identical goods are sold 
under established brand names and 
under private labels. The Commission 
currently takes the position that brand 
names and labels are not sufficient to 
differentiate goods as not of like grade 
and quality.4® I quite agree that the 
purpose of the Act is to confine price 
discriminations to comparable business 
transactions and that mere nominal 
differences should not be enough to 
justify price differentials, but I have 
difficulty in treating goods which 
through advertising and the long 
established use of brand names have 
established a strong consumer prefer- 
ence in the same category as the same 
goods when sold unbranded or under 
a private label. However, as the law 
now stands, the answer to query No. 2 
is that the differences which will take 
the case out of Section 2(a) must be 
actual physical differences which are 
recognizable by those engaged in the 
industry and capable of reasonable 
demonstration. 

The answer to question 3 is, un- 
fortunately, that in most cases the 
seller has great difficulty in demonstrat- 
ing to a mathematical certainty the dif- 
ferences in the cost of manufacture, 
sale or delivery. The books of a manu- 
facturer or wholesaler are generally not 
kept on a basis which will permit the 
segregation of these elements of cost be- 
tween, for instance, large and small 
buyers. As the Supreme Court pointed 
out in the Automatic Canteen de- 
cision,°® “Proof of a cost justification 
being what it is, too often no one can 
ascertain whether a price is cost justi- 
fied.” 

The only relief which is possible 
under the cost justification provision 
must come from a realistic approach 
to the problem by the Commission, 
absent a clarifying amendment of the 
statute. Fortunately, the Commission 
has attempted to arrive at some prac- 
tical solution through the activity of a 
special committee and through recog- 
nition in some of the pending cases 
that the cost defense is not susceptible 
of proof by precise technical account- 


ing rules. I have hopes that this effort 
may result in giving the proviso some 
greater meaning in practice, which it 
significantly lacks today. The Court of 
Appeals for the Second Circuit®! quite 
recently sustained a cost justification 
although the price differential was on 
an aggregate rather than an individual 
basis justifying each transaction. 

The last question under Section 2(a) 
to which I will refer is the defense of 
meeting a competitive price. The scope 
of this defense has fortunately been 
somewhat clarified by the decision of 
the Supreme Court in 1951 in the 
Standard Oil of Indiana case.® There, 
the Court, contrary to what it seemed 
to have decided in the earlier Staley 
case,>* held that a showing in good 
faith that the sales in question were to 
meet the equally low price of a com- 
petitor was an absolute defense even 
though incidental injury might result 
therefrom. Some knotty construction 
questions remain, however. Must the 
price of the competitor be a lawful 
price and must the seller go no further 
than meet the competitor’s price? May 
he undercut it? 

The common-sense answer to the 
first of these queries is that unless the 
seller knows that his competitor’s price 
is unlawful, he should be protected in 
meeting that price. The Court of Ap- 
peals for the Fifth Circuit recently so 
held in Standard Oil Co. v. Brown.>4 
Likewise, his defense should not fail 
because his quoted price is not the 
exact equivalent of the price which he 
is attempting to meet. The answers to 
these questions, however, await fur- 
ther definitive clarification by the 
Supreme Court. 

Space will permit reference to only 
two more problems posed by the Robin- 
son-Patman Act: (1) the legality of 
functional discounts and (2) delivered 
pricing. A functional discount is one 
granted to a buyer in consideration of 
the functions which he performs as a 
distributor of the seller’s goods. The 
usual functional discount is that granted 
to wholesalers or jobbers. If service 
functions are performed by the buyer, 
there should be no difficulty in sustain- 
ing the granting of a discount or com- 
mission. After all, the true wholesaler 
is not competing with the retailer. The 
amount of such discounts may become 


Antitrust Law 


important if there are variances be- 
tween purchasers in the same class. It 
is frequently impossible to accurately 
measure the dollar value of the func- 
tions performed by these middlemen. 
The only suggested test is the reason- 
ableness of the discount measured by 
the general character of the services 
performed. 

The most troublesome problem is 
presented where the buyer is both a 
wholesaler and a retailer. May he 
receive the functional discount on all 
his purchases, or must the seller differ- 
entiate, depending on how the buyer 
sells the purchased goods? The Com- 
mission has endeavored to determine 
the legality of functional discounts to 
such multiple-function distributors by 
ascertaining how the distributor func- 
tions as a seller rather than by deter- 
mining what functions are performed 
by him in buying the goods. This 
effort culminated in the Commission’s 
decision in Standard Oil of Indiana to 
which I have referred in another con- 
nection. In that case, as you may re- 
call, jobbers who also sold to consumers 
were classified as retailers and limited 
to the same discounts as other retailers. 
The impracticability of requiring the 
supplier, when selling to a wholesaler- 
retailer, to determine just how his cus- 
tomer intends to sell the goods pur- 
chased is obvious. It would seem that 
where the wholesaler actually performs 
a wholesale function and thereby re- 
lieves his supplier of the risks and costs 
incident to direct distribution, his right 
to a functional discount should not be 
affected by the fact that he also per- 
forms other functions, including sale 
at retail of some part of the goods 
purchased. In the case of Federal 
Trade Commission v. Ruberoid Co.,55 
however, the Supreme Court affirmed 
the Commission’s order which pro- 
hibited differences in price to “pur- 
chasers who in fact compete” regard- 
less of the fact that some of the pur- 
chasers performed in part wholesale 





mm fase. ar Tire & Rubber Co., 22 F.T.C. 
st y! Co., .& — 998; E. Edel- 
p= Be & Co., F.T.C. Dkt. 577 


50. pA ped ing v. F.T.C., 346 US. 


51. Reid v. Har & Bros., 235 F. 2d 420. 

52. Standard Co. v. Federal Trade Com- 
mission, 340 U.S. 231. Reaffirmed in its recent 
decision of the same case. 355 U.S. 396. 

53. Federal arate Commission v. Staley Mfg. 
ce. aS Us S. 7 

ad Se. The Seventh Circuit h aqpoet 
with this vd. in its second Standard of Indiana 
decision, 233 F. 2d 649. 
55. 343 U.S. 470 at 475. 
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functions. Thus, the Commission can 
claim support for its position. 
Delivered pricing becomes important 
because of the fact that many sellers, 
in order to meet competition in distant 
markets or for other sound business 
reasons, sell their goods at a delivered 
price. The Federal Trade Commission 
evolved the theory that “selling price,” 
as used in Section 2(a) of the Robin- 
son-Patman Act, meant the seller’s mill 
net return—what he actually received 
for his goods, less the cost of trans- 
portation. The Commission actually 
induced the Supreme Court in the 
Corn Products, Staley and Cement 
cases°® to give support, to this theory. 


When Does a Court 
Have Jurisdiction? 
(Continued from page 572) 


the defendant could show that an entry 
of appearance for him was made with- 
out his authority, and in that event 
jurisdiction was not acquired. The 
court refused to follow some earlier 
authorities which held that jurisdiction 
was obtained and that the defendant 
wes left to an action for damages 
against the attorney who entered his 
appearance without authority. 


In Grover and Baker Sewing Machine 
Company v. Radcliffe*! a bond was 
executed in Maryland which authorized 
the confession of judgment by any 
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Since freight costs vary, depending on 
the distance of the buyers from the 
point of shipment, a delivered price 
theoretically gives an advantage to the 
more distant purchaser and disadvan- 
tages the purchaser nearer the point of 
shipment. There never was, in my 
opinion, any justification for the at- 
tempted definition of “selling price” as 
the seller’s mill net return. It is only 
differences in the actual prices at which 
the goods are sold with which Section 
2(a) is concerned. Competitors who 
buy at the same delivered price cannot 
complain of competitive injury be- 
cause the seller absorbs some of the 
costs of delivery as to certain buyers 
and receives more of his actual costs 
from other buyers. Buyers are only 
interested in the cost to them of the 
product they are buying. Fortunately, 
the Commission in its National Lead 
and Chain Institute cases®* abandoned 
the mill net theory and adopted the 
common-sense view that only differ- 
ences in the actual prices at which the 


attorney of any state. The bond was 
sued upon in Pennsylvania and with- 
out service on defendant in Pennsyl- 
vania and without appearance and 
without confession of judgment by any 
attorney the prothonotary entered a 
default judgment for the plaintiff. He 
was required to do this by a Pennsyl- 
vania statute. In a suit on this judg- 
ment in Maryland commenced by gar- 
nishee process, the court instructed that 
no jurisdiction was obtained over de- 
fendant in the Pennsylvania action. 
The Supreme Court of the United 
States affirmed. The judgment was not 
pursuant to the consent or authority 
of the defendant. 

In York v. Texas? the Supreme 
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products are sold are important. When 
the National Lead case reached the 
Supreme Court,®* it was there held that 
individual zone delivered pricing was 
not per se unlawful. 

Since geographic pricing is widely 
used in industry, particularly zone 
pricing of nationally distributed goods, 
it is important to have had this issue 
clarified by the Commission and the 
courts. There always remains, of course, 
the charge of conspiracy to maintain 
uniform delivered prices, which is pri- 
marily a Sherman Act case. 

By the foregoing observations I have 
sought merely to alert the general 
practitioner to some of the more com- 
mon antitrust problems. The suggested 
answers (not always in accord witli 
the decided cases) express my firm 
convictions as to the proper construc- 
tion to be placed on the statutes 
discussed. 





56. 324 U.S. 726; 324 U.S. 746; 333 U.S. 683. 

57. F.T.C. Dkt. 5253; F.T.C. Dkt. 4875. 

58. Federal Trade Commission v. National 
Lead Co., 352 U.S. 419. 


Court held that the Fourteenth Amend- 
ment was not violated by a Texas 
statute which provided that an appear- 
ance for the purpose of objecting to the 
jurisdiction of the court amounted to 
a general appearance subjecting the 
defendant to the jurisdiction of the 
court. The court said that this did not 
deprive the defendant of liberty or 
property until execution was levied 
upon his property, on the ground that 
there was no taking of property with- 
out due process of law until that time. 
This was followed in a later decision.** 

This attempt to enlarge the defend- 





31. 137 U. S. 287 (1890). 

32. 137 U. S. 15 (1890). " 

33. Kauffman v. Wootters, 138 U. S. 285, 34 
L. ed. 962, 11 S. Ct. 298 (1891). 
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ant’s consent to jurisdiction by statute 
seems inconsistent with the principle 
of consent. Why should the consent be 
taken to be any greater than it actually 
is? In the more recent case of River- 
side and Dan River Cotton Mills v. 
Menefee*+ the Supreme Court held, 
contrary to York v. Texas, that the 
very entry of judgment deprived the 
defendant of property because it af- 
fected his credit. 

In Baldwin v. lowa State Traveling 
Men’s Association** the defendant cor- 
poration was sued in a federal district 
court in Missouri. The corporation 
appeared specially, filed a plea in 
abatement objecting to the jurisdiction 
of the court, and had a full hearing on 
that question. The Missouri federal 
court decided that it had jurisdiction. 
Defendant did not appeal from this 
decision. When sued on the judgment 
in lowa, the corporation again at- 
tacked the jurisdiction of the Missouri 
federal court. The Iowa federal court 
entered judgment on the Missouri 
judgment. On appeal this was affirmed 
by the Supreme Court of the United 
States on the ground that the question 
of jurisdiction was res judicata. De- 
fendant was entitled to only one hear- 
ing on the question of jurisdiction and 
he had that in the Missouri court. In 
effect he consented to the jurisdiction 
of the Missouri court by failing to 
appeal, The decision was reaffirmed in 
Davis vy. Davis** where the courts in- 
volved were state courts. 


Section 2. 
Ngee in Advance of Suit 
a. Jurisdiction 
It is necessary to distinguish between 
jurisdiction over the subject matter 
and jurisdiction over the person of the 
defendant. By jurisdiction over the 
subject matter is meant the power 
which is conferred on the court, by 


constitution or statute, to deal with 
certain kinds of cases. If the court is 
not authorized by constitution or stat- 
ute to handle a particular type of case, 
it does not have jurisdiction over the 
subject matter and cannot handle that 
type of case. Jurisdiction over the sub- 
ject matter cannot be conferred on 
the court by the consent of the parties. 
In this respect it differs from jurisdic- 
tion over the person of the defendant. 
For example, if a husband and wife 
agree upon a divorce and agree that 
their case shall be tried in a justice’s 
court, the justice’s court could not be 
given jurisdiction over the subject 
matter of divorce by their consent be- 
cause justice courts generally do not 
have constitutional or statutory author- 
ity to handle this type of case. In 
Gatton v. Gatton** an Ohio court of 
appeals held that in a divorce case 
where divorce was denied, the court 
could not go on and order a division 
of the parties’ property between them. 
It held that the court did not have 
jurisdiction of the subject matter and 
this could not be conferred by consent. 


Jurisdiction over the person of the 
defendant may be conferred by con- 
sent. In Feyerick v. Hubbard** the 
court of King’s Bench held that a con- 
tract between the plaintiff and defend- 
ant, in which they had agreed that all 
disputes under the contract were to be 
settled in the Belgian courts, conferred 
jurisdiction over an Englishman who 
was not domiciled in Belgium or served 
with process there. It held that the 
judgment was valid and that the plain- 
tiff was entitled to sue upon it in Eng- 
land. The agreement to such a contract 
or consent cannot oust other courts 
from jurisdiction. Thus in Sudbury v. 
Ambi Verwaltung Kommanditgesell- 
schaft auf Aktien*® the contract be- 
tween the parties provided that in case 
of dispute exclusive jurisdiction was 
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vested in the German courts. The plain- 
tiff, a citizen of the United States and 
a resident of New York, filed suit in 
a New York court, serving the defend- 
ants, a German corporation doing busi- 
ness in New York and a German in- 
dividual in New York. On a motion to 
dismiss for lack of jurisdiction, based 
on the alleged exclusive jurisdiction of 
the German courts, the court held that 
the agreement could not prevent the 
New York court from exercising juris- 
diction because it would be contrary to 
public policy to permit a court to be 
deprived of its jurisdiction by an agree- 
ment in advance of suit. 

The question arises whether the con- 
sent in advance of suit can be with- 
drawn, that is, whether the authority 
of the court (or arbitrators) can be 
revoked. In People ex rel. Union In- 
surance Company v. Nash*®*the par- 
ties had signed an agreement to submit 
disputes between themselves to arbitra- 
tion and not to revoke the submission 
to arbitration. Before matters in dis- 
pute between them were submitted to 
the arbitrators, one of the parties 
served a written notice revoking their 
authority to arbitrate. The other parties 
brought mandamus against the arbitra- 
tors to compel them to act. Mandamus 
was denied and this was affirmed by 
the New York Court of Appeals which 
held that the consent or the authority 





cts 237 U. S. 189, 35 S. Ct. 579, 59 L. ed. 910 
(bet 5, 283 U. S. 522, 51 S. Ct. 517, 75 L. ed. 1244 


. 305 U.S. 32, 59 S. Ct. 3, 83 L. ed. 26 (1938). 
3. 41 Oh. +, Ape oe. 397, 179 N. E. 745 (1931). 


38. 71L.J 509 (1 
= 213 Ap . Div. 98, 8, 210 N. Y¥. S. 164 (1925). 


. 111 Nn’ - 310 (1888 
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of the arbitrators to act could be with- 
drawn or revoked, although this would 
be a breach of contract by the revoking 
party which would subject him to an 
action for damages. 

In Gilbert v. Burnstine*! the con- 
tract between the parties executed by 
them in New York contained a clause 
providing that differences arising un- 
der it would be “arbitrated at London 
pursuant to the arbitration law of Great 
Britain”. Differences arose between 
the parties. The plaintiff notified the 
defendant to concur in the nomination 
of a named individual or some other 
resident of London as arbitrator. De- 
fendant ignored this request. After 
notice, an arbitrator was appointed by 
the English court pursuant to the 
statute and after further notice an 
award was made requiring the defend- 
ant to pay the plaintiff 46,000 pounds. 
The defendant ignored all notices. The 
plaintiff sued on the award in New 
York and the defendant moved for 
judgment cx the pleadings. It was held 
that the plaintiff was entitled to judg- 
ment on the award. The court said: 


Their contract constitutes some- 
thing more than a simple executory 
one subject to breach. Not only under 
the foreign statute but also under our 
own arbitration law, it has become ir- 
revocable in the sense that one of the 
parties without the consent of the other 
cannot deprive it of its enforceability. 


It may be that the contract to submit 
to arbitration was irrevocable by the 
applicable law of New York. However, 
this issue did not arise because the 
defendant did not attempt to revoke 
or withdraw the consent or authority 
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to arbitrate. Even without the com- 
pulsory statutes the arbitration would 
be binding because the consent or au- 
thority to arbitrate was not in fact 
revoked or withdrawn. It is not the 
mere breach of the contract which 
terminates the consent, since arbitra- 
tion clauses are put in contracts for 
situations where a breach may occur. 
No arbitration agreement could be 
effective if consent or authority were 
terminated by mere breach of the con- 
tract. Since the arbitration clause is 
put in to take care of the situation 
where there is a breach or alleged 
breach, it is not impliedly withdrawn 
by reason of a breach of the contract 
in other respects. 

In Copin v. Adamson*? an English- 
man’s ownership of a share of stock 
in a French corporation, the charter 
of which provided that all disputes 
arising out of the liquidation of the 
company should be submitted to the 
jurisdiction of a competent tribunal of 
the Department of the Seine, was held 
to subject him to the jurisdiction of 
the French court by consent. The pur- 
chase of the share of stock was con- 
sidered consent to the provisions of the 
charter of the corporation. On a second 
count in the complaint the court held 
that a similar provision in the French 
law would not by itself subject the 
stockholder to the jurisdiction of the 
French court because he was not sub- 
ject to French law. This case would 
seem to go pretty far in extending 
jurisdiction by consent. 


b. Is Notice Dispensed With? 

A question arises in cases where 
jurisdiction is based on consent in ad- 
vance of the suit whether due process 
requires that after the suit is com- 
menced notice be given to the defend- 
ant who has previously consented to 
the jurisdiction. In Jn re Graham*? an 
English legatee of a New York estate 


filed a waiver waiving the issuance and 
service of citation and consenting to 
the settling of the executors’ final ac- 
count. The waiver was dated fifteen 
days prior to the filing of the petition 
by the executors for the settling of 
their accounts, The court held that the 
Surrogate’s Court did not acquire juris- 
diction over the English legatee. It 
said that the case was like that of a 
promissory note providing for the 
entry of judgment by any attorney, and 
that the defendant’s day in court could 
not be waived until after the com- 
mencement of the suit. While the court 
treated the case as though the question 
were whether personal jurisdiction 
could be thus acquired over the de- 
fendant, the proceeding in New York 
was clearly in rem and it was not neces- 
sary to obtain personal jurisdiction 
over persons outside of New York in 
order to bind them. However, if notice 
must be given in proceedings in rem 
after the commencement of the action. 
the principle would seem to be ap- 
plicable to proceedings in personam. 


At common law the authorities were 
divided as to whether powers of attor- 
ney to confess judgment given in ad- 
vance of suit filed were valid.44 The 
better view was that they were invalid 
because they permitted a judgment to 
be entered without notice given to 
defendant and without an opportunity 
to be heard after commencement of the 
action.4° Industrial Loan Co. V 
Grisham*® the St. Louis Court of 
Appeals held invalid a clause in a con- 
tract by which defendant consented to 
assignment of the contract to plaintiff 
and agreed that such assignment would 
be free from defendant’s defenses. It 





41. a x. Y. 348, 174 N. -. 706 (1931). 

42. L. R. 9 Exch. 345, 43 L. J. Exch. 161 (1874). 

43. 39 Misc. Rep. 226, 79 N cam” S. 573 (1902). 

44. Note, 40 L. R. A. N.S.9 i 

45. A. B. Farquhar a) Lid. wy ay & 70 
py 738, 75 S. E. 65, 40 L. R. . N. S. 956 
( 

46. 115 S. W. 2d 214 (1938). 
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held that a waiver of defenses before 
they have arisen is contrary to public 
policy, ousting the court of its juris- 
diction. Rights, it thought, could only 
be waived after they have arisen. Stat- 
utes both permit** and _prohibit*® 
advance powers of attorney to confess 
judgment. A statute authorizing such 
advance powers of attorney to confess 
judgment was held not to violate the 
due process clause of the Fourteenth 
Amendment by the United States Court 
of Appeals for the Eighth Circuit.*” 
The Supreme Court of the United 
States denied certiorari®® and later it 
denied a rehearing.®! This decision 
seems inconsistent with the meticulous 
concern for notice in the Supreme 
Court’s decision in Griffin v. Griffin.®* 
Perhaps it desired to sustain the body 
of authority holding that judgments 
based upon such advance powers of 
attorney were entitled to full faith and 
credit.”* But how can a judgment ob- 
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(Continued from page 565) 

out the two cords or strings which you 
see on the English gowns of today. In 
those days it was the custom, after a 
client had received legal advice from 
the cleric and was about to depart, for 
the cleric to turn his back on the client. 
The clerk of the cleric then would 
whisper in the ear of the client that it 
would be appropriate to drop a fee 
into the hood, and the client would 
respond, After one impecunious client, 
regretting his generosity, had placed 
his hand in the hood and withdrawn 
the fee, a cord was inserted around 
the outer rim of the hood with the ends 
grasped firmly in the cleric’s hands. 
Thereafter, whenever the cleric heard 
the jingle of the coin in the hood, he 
quickly pulled the strings and thus the 
client was prevented from withdrawing 
from the hood the gift he had so 


graciously bestowed. When the clerics 
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tained without notice be entitled to full 
faith and credit? 

In Egley v. T. B. Bennett & Co.,54 
a note containing a provision author- 
izing any attorney to confess judgment 
was executed by defendant in Indiana. 
It was payable to Bennett and Com- 
pany, an Illinois corporation in Illinois. 
By Indiana law the provision was void. 
By Illinois law it was valid. Judgment 
was confessed by an attorney in 
Illinois. In a suit on this judgment in 
Indiana a decision for the plaintiff was 
affirmed on the ground that the ap- 
plicable law was the law of Illinois, the 
place of performance, and by that law 
the clause was valid and the Illinois 
court acquired jurisdiction. Ewbank, 
J. dissenting, said that the applicable 


ceased to be the lawyers, the protective 
cord was removed. But the strings, 
dangling from the front of the English 
gown, persist as silent testimony to 
their service to the Church in the 


Middle Ages. 


Bracton’s Work .. . 
Based on Justinian’s 

In the thirteenth century, perhaps 
the most important contribution to the 
influence of Roman civil law in Eng- 
land was cleric-lawyer Bracton’s Laws 
and Customs in England. It is based 
on the exegesis of the Institutes and 
Code of Justinian by the great Bolog- 
nese glossator Azo. But, unlike Azo, 


who made no attempt to remodel their 
texts or contents to the needs of his 
time, Bracton compiled institutes for 
the English law of his time and em- 
ployed Roman law materials in the 
His work is a_ private 
treatise on the common law in its re- 


operation. 


law was that of Indiana, where the 
contract was made, and since the 
clause was invalid by Indiana law the 
Illinois court would not acquire juris- 
diction by the attorney’s confession of 
judgment. The dissenting opinion is 
the better view.°° It is the weight of 
authority.5® 





47. Ill. Rev. Statutes 1955 Ch. 110 §50(4). 
48. Burns Indiana Statutes (1946 Replace- 
~— §2-2906, Florida Statutes (1951) §55.05. 
Turner v. Alton Banking and Trust Co., 
181 * 2d 899 (1950). 
unenn 0 U. S. 833, 95 L. ed. 611, 71 S. Ct. 66 
one U. S. 885, 95 L. ed. 643, 71 S. Ct. 194 
bis 321 U. S. 220, 90 L. ed. 635, 66 S. Ct. 556 
Validit and Enforceability of Judgment 
Entered in Sister State Under a Warrant of 
2a 1280, 41288 To Confess Judgment, Note, 39 A.L.R. 
. 196 ind. 50, 145 N. E. 830 (1924). 
35. See Gavit, The Indiana Cognovit Note 
Statute, 5 Inp. L. J. 208 (1929). 
56. What Law Governs Validity of Warrant 
or Power of Attorney To Confess Judgment? 
Note, 19 A. L. R. 2d 544, 547. 


lation to general jurisprudence. It 
served to enlighten beginners who 
mounted the bench before they had 
mastered basic elements of legal lore, 
and to circumvent the conceit of those 
in authority who would bend and dis- 
tort the law according to their personal 
wishes. 


From A.D. 711 until the time of 
Columbus’ discovery of America, all 
or part of Spain was under Moslem 
rule, but even then much of the Roman 
law persisted. In the Middle Ages 
Spanish universities were founded at 
Valencia, Toledo, Seville, Granada and 
elsewhere, with the faculty of law the 
principal feature. Here Italian glos- 
sators and commentators on Roman 
Jaw were studied, and Justinian Roman 
law was taught. In the fourteenth cen- 
tury the pure Roman law of Justinian 
superseded the customary law of Spain. 
And with the final expulsion of the 
Moors from Spain in 1492 and the 
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expansion of the realm of Emperor 
Charles V to include most of Europe 
and the then-known New World, Roman 
law expanded with it. In Spain and 
Portugal no person was appointed a 
judge or admitted as an advocate who 
had not been a student in some acad- 
emy of civil or canon law for ten years. 

Before the First Crusade, probably at 
Barcelona, the Consolate del Mare was 
promulgated. It was a mercantile and 
maritime code,.founded on Roman law. 
Its admiralty features concerned the 
ownership of vessels, rights and duties 
of masters and captains, of seamen 
and freight, salvage, general average 
and contribution, rights of neutrals in 
time of war—in short, all admiralty 
matters. Its principles have been 
adopted universally by nations. It 
became the law of Venice and Genoa, 
the rival maritime powers of medieval 
Europe, and exercised enormous influ- 
ence over all of Southern Europe, and 
was one of the earliest sources of 
modern law as to international trade 
relations. 

:n France the purest revival of 
Justinian’s Code in the middle of the 
twelfth century was in the Southeast, 
probably at Arles, then a dependence 
of the Holy Roman Empire. It was a 
summary of Justinian’s Civil Code 
written particularly for the laymen act- 
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ing as judges or arbitrators. Here 
Roman law was the principal legal 
authority. In other parts of France the 
influence of the Roman law was less 
direct, and resulted largely from French 
students who attended the Roman law 
school at Bologna, and from the teach- 
ings of disciples whom it sent into 
France. The Roman law school at 
Montpelier soon rivaled Bologna, and 
became a powerful influence for Roman 
law in the development of law and 
jurisprudence in France during this 
critical period of ferment and revival 
of learning. 

Much progress was made by legal 
institutions in France during the reign 
of St. Louis the Crusader. The produc- 
tion of evidence in the royal courts 
took the place of trial by battle, and 
the Parliament of Paris was organized. 
At the law school of Orleans in central 
France was produced the Book of 
Justice and Pleading, of which ap- 
proximately one third of the clauses 
were borrowed from the Roman law. 

In northern France, about 1280, a 
few years after Bracton’s great treatise 
on the law of England, Philippe de 
Remi compiled his Coutumes de 
Beauvoisis. Although dealing with cus- 
tomary law, it was law partly derived 
from Roman origins, and he draws 
constantly on Roman rules already ac- 
cepted by French legal custom or juris- 
prudence. 


The Roman Law .. . 
Java to South Africa 

In Germany, as Bryce points out, 
Roman law was accepted as of binding 
authority because the German king 
was deemed to be also Roman Emperor, 
the legitimate successor to the Emperors 
of old Rome. From 1495 until 1808 
more causes were decided in German 
courts by the rules of the civil law than 
by the laws of Germany. Where the 


laws of Germany did not interfere, the 
civil law prevailed. The same was true 
in Bohemia, Hungary, Poland, Scot- 
land, Spain and Portugal. At Rome, 
and in all the territories of the Pope, 
the civil law prevailed, and likewise 
throughout the Two Sicilies and the re- 
mainder of Italy, except where feudal 
law remained. As Holland was still a 
part of the Germanic Empire in 1495, 
and still retained elements of Roman 
law received from Burgundy, Roman 
law became the law of Holland and 
through it was extended to its colonies 
in Java and Celebes and South Africa. 
In Scotland it was adopted as the law 
of the land by King James V. Poland, 
a Catholic country lying next to Ger- 
many, was subjected to the canon law, 
and influenced by the Roman civil 
law operating in Germany, as also, to 
a lesser degree, were Russia and the 
Balkan countries. 


The greatest impetus in modern times 
to expansion of the influence of the 
Corpus Juris Civilis of Justinian was 
the Code Napoleon. 

After his victory at Marengo, 
Napoleon had leisure for pursuits of 
peace. In August, 1800, he discarded 
the old committee of the French As- 
sembly which, in the eleven years since 
the outbreak of the Revolution, had 
done little to reform the laws, and 
appointed a new commission of four 
men to draft a code of law for France. 
He selected the ablest and most com- 
petent men in France to do the job. 
As its head he chose Tronchet, who 
was 73 years old and President of the 
Cour de Cassation. He was called the 
“Nestor of the Aristocracy” and was 
one of the council which had defended 
King Louis XVI when he was prose- 
cuted and finally executed by the 
revolutionists. The others were distin- 
guished judges and lawyers, including 
Malleville, who was thoroughly versed 
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in Roman law. Only one of the whole 
commission was even mildly a sup- 
porter of the Revolution. Napoleon 
himself presided at fifty-nine of the 
two hundred sessions of the commis- 
sion, and it is reported that he amazed 
its learned members by quoting fre- 
quently from the Digest of Justinian. 
Napoleon, though son of a lawyer, pre- 
ferred a military to a legal career. 
How he, who never had taken any 
courses in law, became familiar with 
Roman law, recalls a revealing anec- 
dote. Tradition tells us that when 
Napoleon was a lieutenant in the 
French army he was confined for some 
time in the guardhouse, which con- 
tained a copy of Justinian’s Digest in 
Latin. His active mind seized upon it 
and his prodigious memory absorbed 
so much of it that later, when presiding 
over his law commission, he took 
pleasure in quoting the Digest. Thus 
he was continually reminding the com- 
mission of the importance of Roman 
civil law and stamping its influence on 
the Code Napoleon. This Code was 
described by Sir Henry Maine as a 
compendium of Roman law then prac- 
ticed in France, cleared of all feudal 
admixture. So steady and so resistless, 
Maine wrote a hundred years ago, has 
heen the diffusion of this Romanized 
jurisprudence, the Code Napoleon, 
either in its original or in a slightly 
modified form, that the whole conti- 
nent of Europe was clearly destined to 
be absorbed and lost in it. It was so 
diversified and adaptable, Sir Henry 
Maine points out, that at that very 
lime similar codes, identical in five 
sixths of their tenor, regulated a mon- 
archical and in some parts feudalized 
country like Austria, one dependent on 
commerce like Holland, and one as 
primitive and as little cultivated as 
Sicily and Southern Italy. 

Napoleon is quoted as stating: “I 
will go down in history with the Code 





in my hand.” And on Saint Helena he 
wrote: “My true glory is not in having 
won forty battles; Waterloo will blot 
out the memory of those victories. But 
nothing can blot out my Civil Code. 
That will live eternally.” 


The Code Napoleon, with its inherit- 
ance from Justinian’s Corpus Juris 
Civilis, became the law of the Rhine 
provinces until the promulgation of the 
Civil Code of the German Empire in 
1900. Its gradual world-wide influence 
becomes apparent when we recall that 
within sixty-seven years after it was 
promulgated in 1804, codes made on 
the model of the Code Napoleon were 
adopted in seven countries in Europe, 
Lower Canada, Louisiana and eight 
countries below our southern border. 

Likewise, as Charles Phinias Sher- 
man, Doctor of Civil Law and Profes- 
sor of Roman Law at Yale points out, 
Mohammedan law owes much to Ro- 
man law. “The similarity of Moham- 
medan and Roman law”, he writes, 
“will be seen from the following in- 
stances: Mohammedan law, like the Ro- 
man, distinguishes between movable 
and immovable property, and contains 
the Roman legal institutions of usufruct 
and servitudes; in Mohammedan law, 
as in the Roman, wills may be written 
or verbal, and the testator cannot dis- 
pose of all his property and leave his 
heirs nothing; the Mohammedan law 
has the Roman order or intestate suc- 
cession, namely, first the descendants, 
second the ascendants, third collater- 
als; in the Mohammedan law of con- 
tracts is found the Roman rule that in- 
capacity may occur because of mental 
unsoundness, prodigality, and bank- 
ruptcy; Mohammedan law, like the 
Roman, has the familiar contract of 
sales, letting and hiring, partnership, 
loan, deposit, agency, suretyship, com- 
promise . . . assignment . . . pledge and 
mortgage; in the Mohammedan law are 


found the familiar prescription periods 
of three, ten, twenty and thirty years, 
together with the provision that public 
or government property is imprescript- 
ible; and Mohammedan law, like the 
Roman, has a law of guardianship for 
minors.” As Professor Amos, of Eng- 
land, in his authoritative book on Ro- 
man law says, “If . . . the Moham- 
medan religion is nothing but Hebra- 
ism adapted to the Arabian soil, it 
seems also that Mohammedan law is 
nothing but the Roman law of the 
Eastern Empire adapted to the political 
conditions of the Arab dominions.” 
Most of the law just referred to, bor- 
rowed by the Mohammedan law from 
the Roman law, is part of Ohio law to- 
day. Most of the basic principles of our 
law of admiralty, adverse possession, 
contracts, corporations, easements, equi- 
ty, evidence, judgments, liens, mort- 
gages, obligations, possession, succes- 
sion and wills derive from Roman law. 
Even the trial by jury, hearkening back 
to the time of the ancient cry “Let a moot 
be held in every wapentake”, and which 
is regarded as a palladium of Anglo- 
American liberty, appeared in Rome in 
the second century B. Cc. Many princi- 
ples of our law of torts and even the 
conception of our habeas corpus are of 
Roman origin. As recently as 1935 
Ohio, following most of our other 
states, adopted the Roman law of intes- 
tate succession. Lord Mansfield intro- 
duced into the common law from the 
civil law much of the law merchant or 
mercantile law which Rome, as a great 
trading nation, had developed. Indeed, 
as Monroe Smith, late Bryce Professor 
of European History at Columbia Uni- 
versity, has pointed out, Roman law at- 
tained a development beyond ours of 
today in the whole field of commercial 
law. “The great regard”, he says, “paid 
in all the commercial transactions to 
good faith and the instincts of the 
honest tradesman, and in particular the 
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abandonment of the Romans two thous- 
and years ago of the primitive and dis- 
honest doctrine of caveat emptor—a 
doctrine which the English law still 
unaccountably retains—point out lines 
along which, I believe, our own law is 
bound to develop”. In the realm of hu- 
man rights tradition tells us that the Em- 
press Theodora, perhaps as a result of 
her salubrious experiences on the 
streets of the Levant, became the first 
suffragette and influenced Justinian to 
expand the rights of women. In any 
event the civil law appears to have 
worked out and recognized the sub- 
stantial equality of married women 
with men, thus paving the way for the 
high and secure position for women 
in Western civilization. As a result, the 
feudal common ideal that husband and 
wife are one, and that one is the hus- 
band, has been repudiated in nearly 
all American states. Married women 
now have restored to them their power 
under the Roman law to control their 
separate property independently of 
their husbands. 

Grotius, the Dutchman of French 
ancestry who founded modern inter- 
national law, introduced the ideas of 
Roman private law to govern the rela- 
tions of states to each other. He de- 
veloped these three basic ideas: (1) 
that sovereign states should be looked 
at as if a group of Roman proprietors 
of land; (2) that a treaty is a contract 
out of which an obligation arises as 
obligations arise ex contractu in Roman 
law; and (3) that states are moral 
persons subject to be bound by the 
universal natural law, or jus naturale. 
Jus meant right, and justice, derived 
from jus, was defined in the first sen- 
tence of the Institutes of Justinian as “a 
constant and permanent will to allow 
everyone his right”. The world of today 
is indebted to the Roman law for such 
conceptions as these, which afford a 
just and rational basis for international 
relations, understanding and amity. 
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“Rome”, says Ihering, a recognized 
German authority on Roman law, “con- 
quered the world three times: first by 
her armies, second by her religion, 
third by her law. This third conquest, 
most pacific of all, is perhaps the most 
surpassing of all.” Writing in 1917, 
Professor Sherman of Yale said: “In 
its palmiest days the population of the 
Roman Empire numbered about fifty- 
four million; today over eight hundred 
and seventy million people, or sixteen 
times the population of the Roman Em- 
pire, are living under law very largely 
traceable to Roman law. All civilized 
and even many semi-civilized peoples 
of modern times bear witness to the 
universal survival or reception of Ro- 
man law.” 


Englishmen are loath to concede any 
great influence of Roman law upon 
English law, but I know of no more 
fitting summary of the debt of Eng- 
lish law to Roman law than the words 
of my distinguished tutor at Oxford 
University, a King’s Counsel who filled 
the chair that Blacksione had occupied 
when he delivered as lectures his mem- 
orable Commentaries on the Laws of 
England. In his book entitled Sources 
of English Law, Sir William Holds- 
worth summarizes what well might 
serve as an epitome of the influence of 
the Corpus Juris Civilis of Justinian on 
the law and jurisprudence of the world. 
He says: 


From the historical point of view, 
we must conclude that, whether we 
look at medieval law, at the law of 
the sixteenth century, or at the law of 
our days; whether we look at the law 
from the point of view of the practi- 
tioner, or the teacher; the debt of Eng- 
lish law to the civilians is much more 
considerable than a modern lawyer 
would suppose. In the age of Bracton 
their learning taught the fathers of 
the common law to construct an in- 
telligible legal system. In the sixteenth 
century it helped to make English 
law sufficient for the needs of a modern 
state. In the eighteenth century it 
helped Lord Mansfield to construct our 
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modern commercial law. From the six- 
teenth century down to our own day. 
it has helped to build up and to famil- 
iarize Englishmen with international 
law; and, as a part of that achieve- 
ment, it has built up a unique system 
of Prize law. In the nineteenth century, 
through its influence on Blackstone, it 
has had some share in the establish- 
ment of our modern system of legal 
education. From the purely academic 
point of view we cannot afford to 
neglect a branch of legal learning 
which has had so large an historical 
effect, a branch of learning which is 
still so necessary to a scientific study 
of law. From the purely practical point 
of view we cannot afford to neglect a 
branch of learning which is necessary 
to the proper understanding of inter- 
national law, and of foreign Codes de 
Commerce. And yet the number of 
students who make a serious study of 
it is so small that we can repeat, and 
apply literally to our time, the words 
which the Protector Somerset wrote to 
Ridley—“We are sure you are not 
ignorant how necessary a study that 
study of civil law is to all treaties with 
foreign princes and strangers, and how 
few there be at present to do the 
King’s Majesty service therein.” 


If to this summary we add the in- 
fluence, direct and indirect, of Roman 
law upon other nations, we gain a 
glimpse of the tremendous impact the 
Corpus Juris Civilis has had upon the 
legal systems of the world and through 
them upon the civilization of today. 
The evidence seems to support the 
judgment of the ages, that the richest 
legacy ever left by one civilization to 
another was the Justinian Code. 
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and title specialist; ten years’ experience includes 
private practice, Government, corporate. Seeks posi- 
tion with future in firm or corporation. Box 9JN-8. 





NEW YORK UNIVERSITY LAW PLACE- 


ment. See our announcement in this issue. 





POSITIONS WANTED 





DUTCH LAWYER, 17 YEARS’ GENERAL 
practice, 5 years’ banking experience, desires 
U.S. position. Box 9MY-3. 





TAX ATTORNEY WITH IRS EXPERIENCE 
now with CPA firm desires New England position 
in law or industry. Box 9JN-1. 





ATTORNEY, 27. Presently overseas Army 

JAGC officer. Seeks interesting labor law position. 
Postgraduate experience. Publications. Will relo- 
cate. Box 9JN-2. 





ATTORNEY, 33, LL.B. HARVARD, SEVEN 

years’ experience in antitrust, administrative law 
and federal trial practice with Antitrust Division, 
Justice Department, and prominent Washington, 
D.C. firm, admitted D.C. and Supreme Court bars, 
seeks challenging opportunity. Box 9JN-3. 





PHYSICIAN-ATTORNEY, 36, COMPLETING 

overseas contract, interested in association with 
firm concerned with defense of professional liability 
and/or significant personal injury practice. Box 


9JN-4. 





TAX ATTORNEY, 37, with ten years of trial 
experience, desires opportunity with law firm or 
corporation, Resume upon request. Box 9JN-5. 





YOUNG JUSTICE DEPARTMENT ATTOR- 
ney desires association with firm or individual in 
general practice, Washington, D.C. Box 9JN-6. 





ATTORNEY, 27, ENERGETIC. LL.M. (COR- 
porations). Clerkship, research, limited teaching 
and general practice experience. Box 9JN-9. 





ATTORNEY, UNDER 30, THREE YEARS’ 

general practice, three years’ insurance investiga- 
tion, desires association with company or organiza- 
tion offering promising future. Will consider travel 
to foreign country. Box 9JN-10. 





ATTORNEY—COMMAND PILOT, 37. GEN- 

eral practice; trial experience. Desires oppor- 
tunity to work full time aviation accident field. 
Box 9JN-11. 





ATTORNEY, 32, LL.B. LEAVING SERVICE. 

10 years’ experience Government contracts and 
JAG. Corporate affiliation desired. Will relocate 
overseas. Box 9JN-13. 





ATTORNEY—8 YEARS’ TAX EXPERIENCE 
including Government work desires association 
with firm. Box 9JN-14. 





SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 





MINNESOTA: CHRISTOPHER L. COLUM- 
bus & Associates, Suite 720 Commerce Bldg., St. 

Paul, Free hearing rooms also in Minneapolis. 

State-wide reporters and deposition notaries. 








ROBES 





JUDICIAL ROBES CUSTOM TAILORED — 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. BentLEY & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS — POLLUTION 

Eftects and Water Quaiity, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com. 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. 
REpublic 7-7866. 





CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Analyst — Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C. 
Box 78-1. 





WEATHER EXPERT (PH.D.) AVAILABLE 


for consultation and testimony. Box 9F-6. 





MANAGEMENT CONSULTING’ SERVICE 

for Law Offices—specific problems or complete 
office. Covers Organization, Costs, Policies, Work 
Distribution, Billing, Salary Plans, Controls, Files, 
Office Manuals, Special Projects. Daniel J. Cantor 
and Company, Six Penn Center Plaza, Philadelphia 
3, Pa. 





WANTED TO BUY 





PAY $8.00 FOR $1.00 AND $2.50 GOLD COINS. 
Double for others. Karlovy, Box 296, Benton 
Harbor, Mich, 





Association Calendar 





Annual Meetings 





Greater Miami Beach Area, Florida 


Washington, D. C. 


Memphis, Tennessee 
Houston, Texas 


August 24-28, 1959 


August 29-September 2, 1960 


Regional Meetings 
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November 12-14, 1959 
November 9-12, 1960 








